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PREFACE. 


Tue principles of Muhammadan law contained in these 
pages constitute the Lectures delivered by me as “ Tagore 
Professor of Law.” Such of them as are inculeated in 
the first five Lectures, which are according to the Sunni 
School. have been drawn mainly from the Hiddyah and 
Fatiwé Alamgtri; and occasionally from the Sharh-ul- 
Vikéyah, Durr w-Mukhtar, and other works of unques- 
tionable authority. Other passages, translated from 
the above-mentioned authorities, have been appended to 
ealmost all those principles with a view to explain and 
illustrate their meanings in the same manner as has been 
done in the volume of Lectures published for the last 
year. The rest,uf the Lectures is on the Muhammadan 
iaw according to the Imaémiyah School. These constitute 
the principles contained in page 176 et seq. 


The. above principles have been drawn or extracted 
mainly from the Shardya ul-Isidim, and occasionally from 
the Rouzat ul-Ahkam, Mafatih, Irshad sud Tahir ul- 
Ahkdm,* books of paramount authority among the Zm- 
miyahs. To those principles, have been appended other 
passages from ‘the said authorities ‘to illustrate their 
meanings. The Annotations are taken from books of 
great repute, and will serve as authorities or additional 
authorities (as the case may be) for the prihciples to 





* Vide Introductory Discourse, pp. 171—174. 
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which they refer. Again, all these different matters are 
so arranged and printed as to be easily distinguishable 
from one another and not to confuse the reater,* He 
may easily refer to them, in case he consider any 
of the principles ot sufficient by itself, or require 
further authorities for the same. . * 


Mindful of the justness of the opinion expressed by 
the Commissioners appointed under the first Royal Cotf- 
mission’ issued for considering “the Reform of the 
Judicial Establishments, Judicial Procedure, and Laws of 
India,” f and conscious of such being the fact, I have 
inserted in the present work only such matters as are 
authentic. The principles, explanations, illustrations 
and annotations are, with rare exceptions, translations of 
passages from Arabic books—books which are of very 


— — — — — — —— —— — 





— — 
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* The principles arc, for the above purpose, printed in larger type,—thoge 
of great importance being in Pica, and those less so, in Small Pica type, 
and both are kept clear of the other matters. Then the passages explanatory 
and illustrative are separately printed in a comparatively smaller type ; and 
under these are placed annotations and foot-notes in different types and under 
different lines one after the other. 


t The first Royal Commission was issued for considering “the Reform of 
the Judicial Establishments, Judicial Procedure, and Laws of India;” dnd it 
did not seem improbable that the subject of the Muhammadan law might, at 
some period of their labours, come under the notice of the Commissioners. But 
in the second Report, they gave it as their opinion that—* no portion of the 
Muhammadan law, or of the Hindu law, ought to be enacted as such, in any: 
form, by a British Legislature,” assigning as one of their reasons, that ‘‘a 
Code of Mulgaammadan Law, or 2 Digest of any part of that law, would not be 
entitled to be regarded by Muhammadar as the very law itself, but merely as 
an exposition of law which might possibly be incorrect."—B. Dig., Introd, j 
p. xxii. j 
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high authority indeed as already noticed, and of which 
only the Shardya ul-Islém has been translated in part 
by Mr. Neil Baillie, and printed and published by him 
under the title— A Digest of Muhammadan Law, Part 
Second, containing the doctrines of the Imamiyah Code 
of jurisprudence on the most important of the same 
subjects.” 


; Although the above translation is passed as an 
authority, and, as such, I ought to have used it wherever 
the Shardya is cited, yet I have considered it better 
to adopt in some parts my own version of the same 
which I had made before Mr. Buillie’s translation was 
published; so I am responsible for those of my versions 
which differ in any respect from Mr. Baillie’s. I 
have, nevertheless, to offer my grateful thanks to that 
learned gentleman not only for the valuable aid I have 
received from his translation, but also for his having 
vendered the public a great service by translating 
almost the whole of the forensic part of the Sharaya ul- 
Islám, which (at least in India) is the most prevalent 
authority of the 4nadmiyah School. 


On points difficult and doubtful, I have invariably 
consulted the Mujtahid* of Lucknow, who is now with the 
ex-King of Oudh, and the most learned in the Inamiyah 
Law in India. This-gentleman has very kindly given 
me every aid that I required of him. I cannot, there- 
fore, conclude these remarks without acknowledging 
my great obligation to o ap, for the valuable Àssistance 


yi Vide Introductory Discourse, p. 166. 
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that he has herein rendered me. I have efdeavoured to 
collect and incorporate in the present work almost all that 
was important, and available and practicable within the 
time allowed me for the purpose. 


I have nothing ‘further to add here, having already 
expressed in the Introductory Discourse all that I had to 
say with respect to other matters which formed the sub- 
ject of a Prefatory or an Introductory Lecture.. In 
conclusion I have to observe that as neither time nor 
labour has becn spared in making the present work 
replete with uscful matters, and in rendering it adapted 
to the study of students,* as well as convenient for 
reference in the conduct of cases and administration of 
justice, I hope this work also will meet with the appro- 
bation of that august body-——the Senate of the Univer- 
sity—and be useful to the public in proportion to the 
pains which I have taken in preparing the same. 


— — ES — — — — — — — — — 
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* To learn the law inculeated herein, the student is required to study at 
least the principles priuted in Pica type. 
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ON GIFTS. 





e rasa 


. , 
Girr (hibat or hibah*), as it is defined in law, is the 
conferring of a right of property (tamlikf) in something — 

‘Specifie without an exchange.t | | 

Tht ‘person making such transfer is termed “wdhib” 
(donor), the person to whom it is made is “ moukúb la-hw” 
(donee), and the thing given is “mouhab.” | 


& — 
DOLXXIII.. The pillar (or essential) is the Princiv 
donor's declaration—“ I have given.” : 
For that constitutes gift, and it is completed by the act of the Beason. 


owner alone, acceptance being required only for, the purpose of 
establishing the property in the donee.§ However,— 


DCLXXIV. Gifts are rendered valid by tender, Principle. 
acceptance, and seizin (@).—Hidayah, vol. iti, p. 291. 


(a.) Tender and acceptance are necessary, because a gift is 
a contract, and tender ,ayffi acceptance are requisite in the forma- 


=m 





— * 


ANNOTATIONS. 
delxxiv. Acceptance and seizin on the part of the donee are neces- 
sary, as relinquishment on the part of the donor.—Macn, M. L., chap. v 
prine. 2. ' ; ? 





+ “ Hibah” in its liter8l sense, signifies the donation of a thing from 
which the donee may derive a benefit. In the language of the law, it 
means a transfer of property made ifomediately and without any 
exchange.—Hamilton’s Hidayah, vol. iii, p. 290. 

+ “ Tamlik” (from milk) means owning. Hence Tamiik-ndmah is appli- 
cable alike to a deed of sale or of gift. ó ; 

{$ Fatåwá Alamefri, vol. iv, p. 520,—B, Dig., p. 507. 

§ According to the Hidéyah (vol. iii, p. 673), gift is constituted by 
declaration and acceptance ({jdb o kabúl); and according to the Kifdgah, ' 
these are its pillars. The Durr-ul-mughtér is to the same effect. But , 
they concur with the Indéyah that declaration is sufficient, so far as the 
donor is concerned,—B, Dig., p 507. : 


barii 


Principle. 


Precedent. 


Principle. 
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tion of all contracts; and seizin is necessary in order to establish a 
right of property in the gift, because a right of property, according 
to our doctors, is not established in the thing given merely by 
means of the contract without a seizin.—Hidéyah, vol. iii, 
p. 291. . < 2 


DCLXXV. A verbal gift is as effectual as that 
made undera writing. 


> i 4 
A gift orally conveyed is valid, hecause tender and acceptance 

are the only essentials to a gift ; and complete seizin of the house, 
none of the donor's property being therein, and its not being used 
for his benefit, are the only conditions to perfecting the gift. A, 
writing or deed is neither among the cssentials nor conditions. 
Therefore, in a case of gift, if oral tender and ecceptancé are 
established, and the condition of complete seizin be also found to 
exist,—that is to say, that the thing given was in no manner 
employed for the benefit of the donor, and that it was not undefined, 
—the gift is valid, although no decd may have been executed.— 
Macn. Prec., M. L., chap. v, case 22. 


DCLXXVI. The legal effects (of gift) are: 1, that it 
establishes a right of property in the donee without being 
obligatory on ihe donor, so that the gift may be validly 
resumed or cancelled;* 2, that it cannot be made subject 
to an option of stipulation; and 3, that itis not cancelled 
by vitiating conditions (b).t i 

(b.) Sothat if one should give his stave on condition of hfs 
being emancipated, the gift would be valid, and the condition 
void. 


Gift is of two kinds,—tamlik (creating ownership), and iskdé 
(causing to fall, or to extinguish). t 


The words by which gift is effected are of three kinds: First, 
those which have been appropriated to tho purpose, as, “I have | 
given this thing to thee,” or “I have invested thee with the pro- 
perty of it,” or “I have’ made it to thee,” or “this is to thee.” 
Second, those in which the meaning of gift is concealed or implied, 
as, “thy garment is this prece of cloth,” or “I have invested thee 
with this mansion for thy,age,” which would be a gift. So also if 
he had said, “this mansion is to thee umrd,” (for thy age—umr), 
or “haydti” (for thy hayd¢é or life), “and when thou art dead it 
reverts to me,” in which case the gift is lawful, and the condi- 


—— — 





ry 
* Vide Revocation of Gifts, p. 28 et seq. 
t Fatáwá Alamgiri, Vol. iv, p. 521.—B. Dig., pp. 508 & 509. 
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tion void. Third, words which bear equally the construction of gift ve 


and of driat, or commodate loan, as, “ I have mounted thee on this  _—_ 
beast,” which would be 4 loan, unless gift were intended. The 
principle in cases of this kind is, that when a word is employed 
Which reference to the body. of the thing, it is a gift; and 
when a word is employed which has reference to the profits of the 
thing, it isa loan; and when the word may be understood in 
either sense, the meaning issto be determined by intention.* 
DCLXXVII. A gift must not depend on any Principle 
thing contingent (c), nor must it be referred toa 
. future time (d).* 
(œ) As the entrance of Zayid, or the arrival of Khdlid.* 
(d.) As, for instance, by saying,—“ I give (or I will give) this 
thing to thee to-morrow.”* 
DCLXXVIII. The giver must be free, sane, Principle. 
and adult, and also the owner of the thing given.* © 
Moreover,— | 
DCLXXIX. The subject of gift must be in Prineipke. 
existence at the time of the gift (e), and must have 
legal value, and possession must be taken of it to 
establish, therein the right of the donee (/); and if 
in its n&ture divispsle, it must be actually divided 
from, so as not to be joined to, or involved in, any 
thing else that is not given. 


—— —— — — 


ANNOTATIONS. 


delxxvii. A gift cannot be made to depend on a contingency, nor can 
“eit be referred to take effect at any future definite period.—Macn. M. L., 
chap. v, princ. 3, b 

delxxix. It is requisite that the gift should be accompanied by 
delivery of possession, and that seizin shduld take effect immediately, or, 
if at a subsequent period, by the desire ofthe donor. A gift cannot be 
made of anything to be produced in futuro! although the means of its 
production be in the possession of the donee. ` The subject must be 
actually in existence at the time of the donation.—Macn. M. L., chap. v., 


princ. 4 & 5. o 


— — — — — ees 
* © Fatáwá Alamgírí, vol. iv, pp. 620, 621.—B. Dig., pp. 501—509, 
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Lecture (e). So that, if a man should give “the fruit that may be 
l produced by his palm-tree,” or “what is in the womb of this slave,” 
or “of this sheep,” or “in its udder,” the gift is unlawful, though 
power be given to take possession at the time of production, as of 
birth, or of milking. The subject also must have a legal value ; 
and possession must be taken of it, to establish therein the right 
of the donee, and if in its nature divisible, it must be actually 
divided from, so as not to be joined $o, or involved in, anything 
else that is not given.* : 


Illustration. Hence the gift of a land without the crop then standing on it, 
or of a palm-tree in bearing without its fruit, and vice versed, is 
unlawful. So also of a house or vessel in which there.is, some- 
thing belonging to the donor, without its coutents.* —— 


* (f-) If the donee take possession of the gift, in the meeting of 
the contract of gift,t without the order of the giver, it is lawful, 
upon a favorable construction. If, on the contrary, he should 
take possession of the gift after the breaking up of the meeting, 
it is not lawful, unless he have had the consent of the giver so to 
do. Analogy would suggest that the seizin is not valid in either 
case, as it is an act with respect to what is still the property of 
the giver; for, as his right of property continues in force until 
seizin, that is consequently invalid without his consent.—Hidayah, 
vol. iii, p. 292. 

Illustration. If a man should make a gift of a mansion “n which there are 
some effects belonging to him, and should dcliver the mansion to 
the donee, or deliver it with the effects; the gift would not be 
valid. But there is a device by which a valid gift can be made of the 
mansion ; and it is by first making a deposit of the effects with 
the donee, vacating them for him, and then making delivery of 
the mansion. Aud, in the opposite case, if he should make a gift 
of the effects without the mansion, and vacate them for the donee, 
and then make delivery of the mansion, the gift would be valid; 
and if he should make a gift of the mansion and effects together, , 
and vacate thom both for the donee, the gift would be valid tf ` 


Precedent. If a person should give a mansion with‘ its effects and’ deliver 
them both, and a right is subsequently established to the effects, 
the gift of the mansion is valid. 


The gift of a thing not in the possession of the donor during 
his lifetime is null and void, and the deed containing such gift ia 





%  Fatéwié Alamgiri, vol. iv, pp. 520, 621.—B. Dig., pp. 508, 509. 

t Arab. “ FY majlisi akd-ul-hibah,” which means “in the meeting where 
the contract of gift takes place.” 

t Fatéwé Alamgir, vol. iv, p. 528.—B. Dig., pp. 518—520, 


ON GIFTS, _ , 5 


of no éffect, because, in cases of gift, seizin is a condition. `. Gift Leerves 

is rendered valid by tender, acceptance and seizin ;, but in gift, I, 
seizin is necessary and absolutely indispensable to the establish- 
ment of proprietary right. According to the Hiddyah, “gifts 
dre rénderad valid by tender,” acceptance and seizin. The 
Prophet has said, “a gift is not valid without seizin ; so also if the 
thing given be pawned to, or usurped by, a stranger.” So'also in 
the Sharhé-Vikdyah,—“A gift is perfected by cOmplete seizin.” 
As the gift, therefore, is null, the claim of the doneé is inadmis- 
sible, and the deed is invalid, as far as regards the lands of which « 
the donor was never possessed. But, with respect to the other 
lands conveyed at the same time, the donee is entitled to them, if 
the denér put him’ into possession. If, however, the donor died 
witout confgrring possession, the claim of the donee to them 
also is inadmissible-—Macn. Prec., M. L., chap. iv, case 6. ° 

The gift, whether with or without a consideration, of undefined Precedent, 
property, provided it admit of being rendered distinct and separate, : 
is invalid; but the sale of such property is allowable, and holds 
good as far us the right and title of the seller is concerned; but it 
canngi affect the interests of parties not privy to the contract.— 
Macn. Prec., M. L., chap. iv, case 3. 

DCLXXX. A gift of (a known) part of a thing Principle. 
which is capable of division is not valid, unless the 
said» part be divided off, and separated from, the J 
propertyof the donor; but the gift of part of an indi- 
Visible thing is valaf.—Hidayah, vol. iii, p. 293. 

When a gift is made of a mushéa* in property that does not admit 
of partition, it is a condition of the validity of the gift that the 
quantity be known ; for if one were to give his share in a slave, 
the share being unknown, the gift would not be lawful, as igno- 
rance of the share might lead to disputes. t 

If a person make a gift of the flour of wheat, which is yet in Illustration. 

*e grain, or of oil of sessamé, which is not yet expressed from the 

seeds, such gift is invalid; and if he afterwards grind the wheat 
into fiður, or extract the oil from the sessamé seeds, and so deliver 
them’ to the donee, still the gift is not thereby rendered valid. 
The same rule also holds with respect to butter which is yet in 
milk.—Hiddyah, vol. iii, p. 295. a 

If a person make a gift, to his partner, of his share in the Wustration.' 
partnership stock, capable of division, it is invalid, because of the 


l oeei 





a 7 r+] 
- * Mushéa is the passive participle of Shuda—the infinitive or rather « 
the root—and means confused, whence undivided. 
t Fatáwá Alamgiri, vol. iv, p. 531.—B. Dig., p. 621. 
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invalidity of the gift of an undefined part of a divisible subject, ns 
before explainéd.—Hidayah, vol. iii, p. 294. B 

The gift by one partner to another of a shar in the pro- 
fits is not lawful. ~~ Vide Fatáwá Alamgiri, vel. iv, p. §31-~ 
B. Dig. p. 521. a n e - 
DOIXXXI. The gift of a musháa, or undivided (but 
known) part of what does not admit of partition, is lawful— 
toma partner or toastranger. The gift of a musháa in what 
does admit of partition is not lawful—either to a partner 
or one who is not a partner; and if possession is taken of it, 
‘Hasém-ud-Din has reported that it will not avail tq estab- 
lish property in.the donee; but he has said in another place 
that it will avail to establish it invalidly, and s it has been 
decided.* * 


a — —— — — A — 
SE eee I ee mes —— — — 


ANNOTATIONS. 


dclxxxi. The gift of a mushda or undivided part of a thing that 
admits of partition to two men or to a group, is valid according to the 
two disciples, and invalid according to Abú Hanifuk. But it is not void, 
so that it is of avail to the establishment of property by possessipn. 
Sadar Ush-Shubfd has remarked, that when a person has given what 
admits of partition to two men, so that the gift isinvalid according to 
Abú Hanifah, and possession is then taken, the right of (property is 
established in them irvalidly ; and so it hns been decreed. Confusion on 
both sides in property susceptible of partition prevents the legality of 
gift, according to them all; and when the confusion is only on the side 
of the donee, it prevents the legality of the gift, according to Abú 
Hanifah, though it has not that effect in the opinion of the disciples. 
And if one should make a gift to two persons who are poor, it would be 
lawful according to them all, asin the case of sadakah, or alms. Bug if 
they are rich, and the gift is made to each of them in halves, or if it is °° 
made vaguely by saying, “ I have given to you, both,” or with an excess 
in favor of one, as by saying, “ To this one a third, and to this one two- 
thirds ;” it is unlawful in the three cases, according to Abú Hanffah ; 
while, according to Muhammgd, itis lawful in them nll; and according to 
Abú Yusuf, it is lawful in the two cases where the gift is made indefi- 
nitely, or in halves. When tgvo persons have given a mansion to one 
person, the gift is valid, according to all opinions.—Fatéwh Alamgiri, 
vol. iv, p. 525.—B. Dig., pp. 515 & 516. 

e 
Pe — — —— — ———— — — — 

* Fatéwé.Alamgiri, vol. iv, p, 525.—B. Dig., p. 515, 
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It appears from all the circumstances connected with this Leerese. 
ease, that the gift in question is invalidpand that it is, after x, 
the death of the donor, absolutely null and void; and the 
roperty so transferred will revert to the heirs of the donor, 
cause itis evident that the produce only was transferred, 
the ground itself being the common property of all the heirs, 
it not having undergone division; and acegrding~to law, 
the gift of unrealized praduce without the land is wholly 
invalid. It is immaterial whether the donee was or was not 
put into possession of the produce of the common lands; 
for, in both cases, the pift is invalid, an undefined seizin not ` 
being, held to consjitute legal seizin. Under these circum- 
starsces, either the mother, or any vther heir of the donor, is 
ai liberty to‘dispossess the donee. The mothér was not com- 
Prion to make over by gift to the donce all the property 
elonging to her husband, because the estate of her husband 
was the joint property of all the heirs. A gift even of her 
own portion is invalid, that being undefined and not admit- 
ting of legal seizin; so that in every view of the case the 
gift is entirely null and void. Sharh-t-Vikdyah,—* The gift 
of milk” in the udder, of wool upon the back of a goat, of 
grain or trees upon the ground, or of fruit upon trees, is in 
the nature of the gift of an undefined part of a thing; and 
such gifts are prohibited unless separated from the property 
of the dqhor, and seizjn be subsequently made of them.” 
But, as in this case, the trees were not cut down, and the 
dorfee did not make regular seizin during the lifetime of the 
donor, the heir of such donce is not competent to come in 
and establish the validity of the donation by the perform- 
anee of any act on his own part; because he is quite a 
stranger to the transaction. The acceptance was not 
expressed by the heir, but by the ancestor, who died before 
‘separation and seizin. In ‘the Hiddyah, in the Chapter 
treating of retraction of gifts, it is stated,—“If the donor 
should die, his heirs are strangers with respect to the con- 
tract, since they made no tender’ of the thing given. It 
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ANNOTATIONS} 

The gift of property which is undivided, and mixed with other pro- 
perty, admitting at the same time of division or separation, is null and 
void, unless it be defined previously to delivery; for delivery of the 
gift cannot in that case be made without including something which 
forms no part of the gift.—-Macn. M. L., chap. v, princ. 6. 
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Lacruns appearing, theréfore, that the property was not separated and | 
a delivered into the p@ssession of the donee, the right was not 
transferred from the donor during his lifetime, and after his 
death it devolves on his*heirs. It is laid dowri also in the 
Hiddyah,—“Seizin in cases of gift is expressly ordained, 
and consequently a complete seizin is a necessary condition, 
but a complete seizin is impracticable with respect to an 
indefinite part of divisible things, ¢s it is impossible, in such, - 
to make seizin of the thing given without its conjunction 
with some thing that is not given, and that is a defective 
seizin.” So also in the Vikayah—“ Gift is perfected b 
complete seizin” And in the Sharh-i-Vikdyah,—t A gift 
of part of a thing which is capable of division is not valid 
unless such part be divided off, so that seizin may be definilg 
and not included in anything else.” It is evident, therefor, 
that a seizin of undefined property is itself indefinite; and 
cannot be considered valid—Macn. Prec., M. L., chap. iv, 
case 8. 


However,— 


Principle. DCLXXXIT. If a person should give an undi- 
vided part of a thing which admits of division, and 
then make a partition and deliver tlre part, the gift 
would be valid.* J 


t ? 


But if he give a half and deliver tie whole, the gift is*not 
lawful; while if he give the whole, and dolivor it separately, 
the gift is lawful.* 


Hlustration. If a person make a gift, to another, of an undefined portion 
of land (such as a kalf or a fourth,) such gift is null for the 
reasons already set forth. If, however, he afterwards divided it , 
off, and made a delivery of it, the gift becomes valid; because’ 
a gift is rendered complete by seizin, and in this case nothing else 
remains indefinitely involved with the gift at the time of the 
seizin.—Hiddyah, vol. iii, p.*2905. 


Precedent. Under these circumstances, if the donor separated the 
landed property disposgd of by gift, and put his wife into 
complete possession and enjoyment thereof, the gift will be 
good and valid according to law. Again, if the donee-make 

ô l 


——— — ——— — — —— a aes 


* Fatawé Alamgirf, vol. iv, p. 527.—B. Dig., p. 617. 
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D verbal gi of the property which she had é 80 acquired, to ae 


her grandson’s wife, and put her into possession, such | 


. must also be upheld as good and valid, provided it be estab- 


lished by the evidence of two men, or one man and two | 


“‘women,—Macn. Prec., M. L., chap. iv, case-2. | 
The law requires that anything which is cagable of ‘division, 


' when given to two persong, should be divided by the donor, at the - 


time of the gift, or immedidtely subsequent to the transfer and prior 
to the delivery to the donees, in order that the obj ection of 


confusion may be avoided and full and complete seizin obtained, : 


which is essential to the validity of a gift. It appears, in this 
case,etitat the property given was divided by the donees with the 
comment of the donor, two or three months subsequent to the 
date of the deed of transfer. Such a proceeding is not legal. 


“To render it valid, it was essential that the delivery and the 


division should haye been simultaneous.—Jliid, case 5. 


4 

` 

hoe at a 
Y 


' vos 
, 


DCLXXXIII. The gift of a thing then in the Principle. 


hands of the donee, or his guardian, either as a 
deposit, or in any other way, is = without a 
formal delivery and seizin. 


‘When thesubject of gift is in the hands of the.donee, either as Mlustrations. 


a, deposit or commodate loan (driat), or trust (amdnat), he 
becomes the propriétor of it by the gift and acceptance, though his 
taking formal possession pf it should not be renewed. And if the 
owner of property, let*to hire or usurped, should give it to the 
tenant or usurper, the gift would be lawful; and the receiver of it 
freed from all responsibility. Or if a thing were in any other way 
in the hands of a person on his responsibility, as, for instance, a 
thing on an offer of sale, and it were given to him, the gift would 
be valid, and the property be established in him by the mere 
contract. If the thing given were in pledge in the donee’s hands, 
it is reported in the “Jáma” that he would become possessed of 
it under the gift ; the previous possession under the pledge being 
converted into a possegsion under the gift; and as the gift would 


— 
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ANNOTATIONS, 


delxxxiii. A formal delivery and seizin ate not necessary in the case 
of a gift to a trustee having the custody of the article given, nor in 
the case of a gift to a. minor. The seizin of the guardian in the latter 
case is sufficient.—Macn (M. L., chap. v, princ. 10. 

To perfect the gift of a thing ‘which j jp in possession of the donee, few 
seizin is not requisite. Sharah-i- Vikáyah,— Vide Macn. Prec., M. L., 
chap. iv, case 19, l 

s C 
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Precedents. 


Principle. 


Ulustrations. 
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be completed by possession, the pledge would be cancelled, and’ 


the pledgee entitled to have recourse to the pledger for his debt.* 


If a thing be in the hands of the donee in virtue of a trust, 
the gift is in that case complete, although there’ be no fermal 
seizin, since the gctual article is already in the donbe's hands, 
whence lis seizin is not requisite. It is otherwise, where a depo- 
sitor sells the deptsit to his trustee, for in this case the original 
seizin does not suffice, because seizin4n virtue of purchase is a 
seizin inducing responsibility, and, tHerefore, cannot be substituted 
by a seizin in virtue of a trust; but seizin in virtue of gift,ʻon the 
contrary, as not being a seizin inducing reponsibility, may be 
substituted by a seizin in virtue of a trust, —Hidáyah, vol, iii, 
pp. 295 & 296. — 


The general principle in theso cases is, that when two posses- 
sions are of the same kind, one may be substituted for the other ; 
and that when they differ, that which is under responsibility 
may be substituted for that which is not; but that’ which is not 
under responsibility cannot be substituted for that which is. To 
renew possession when required, the donee must go to the place 
where the subject of gift may happen to be, and a sufficient time 
must elapse to enable him to do so.* 


The law requires seizin by the donee, except in the case ofa 
gift made by a father to his minor son, and a few vther specially 
excepted instances.—Macn. Prec., M. L., chap. ‘iv, case 13. 


If the donee made over all her propert, by gift to fhe son of 
her uncle, who did not however make coinplete seizin of it during 
her lifetime; on which account her gift in favor of him is null 
and void, as is laid down in the Jbrdhim Shahi,—“A gift cannot 
be perfected but by the complete seizin of the donee.”—Jbid, 


case 14, 


DCLXXXIV. The gift by one or more persons 
to a single person of A property susceptible of 
division is valid according to all. |. 

Thus,— f 

If two persons jointly. make the gift of a house to one man, 
it is valid; because, as thoy deliver it over to him wholly, and 


he receives it wholly, no fnixture of property can be said to exist 
at the time of seizin.~~Hidkyah, vol. iii, p. 298. 


If two-persons jointly make a gift of.a house to one man, it is 
valid.—Vikdyak. Vide Macn. Prec., M. L. chap. iv, case 14, 


. i ee 
* Fatawé Alamgiri, vol. iv, p. 625.—B, Dig., pp. 514, 515, 
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When two persons have given a mansion to one person, the gift Leorons 
is valid according to all opinions.—Fatéw& Alamgfri, vok iv, fal Si 
p. 527.—B. Dig., p. 517. . DE ae 


y e * 
e The gift by two persons to a minor, one of whom being his Precedent. 
father and ‘the other his uncle, of their joint property, is valid, 
provided that there was the complete seizin that is requisite, that 
is to say, provided the uncle relinquished all p&ticipation in the. 
property conveyed, resignifig it to the father, who is empowered 
to make seizin on behalf of his minor son ; but the gift is invalid 
if the uncle continued associated with the father in possession.— — 
Macn. Prec., M. L., chap. iv, case 20. 


But there is a difference of opinion with respect to the gift of Remarks, 
such property to two or more persons; for it is. invalid according 
to Abú Hanífah, but valid according to his disciples Abú Yusuf 
and Muhammad. The author of the Hid&yah, by citing the argu- 
ment of Abú Hanifah after that of the two disciples, appears to 
have acquiesced in the opinion of the former.* The Durr-ul-Mukh- 
tar, Fatáwá Kází Khan, Sharh-ul-Vikdéyah, and other authorities 
have cited only the opinion of Abú Hanffah, and thereby they appear 
to have acquiesced in his opinion. The Fatáwá Alamgiri, however, 
cites both the opinions, with remarks thereupon. These are as fol- 
lows :—* The gift of a mushda in property that admits of partition, 
to two men, or to a group, is valid according tothe two disciples, 
and invalid according to Abú Hanifah.{ But it is not void ; so 


that it — to the establishment of property by possession. - 
E e 





* Vide page 42 of Lecture I, for 1872-73, and Hidáyah, vol, iii, page 298. 

t The authorities on Muhammadan law differ on this question (ie., 
the validity of a joint gift without determination of shares) ; but the 

revailing authorities admit the validity of the gift (Reports, Sudder 
ewanny Adawlut, Calcutta, vol. i, p. 115), In a subsequent case, how- 
ever (Reports, Sudder Dewanny Adawlut, Calcutta, vol. iv, page 210), the 
Law Officer of the Provincial Court of Patna gave his fatwá against the 
* validity of the gift. The fatwá being confirmed by that of the Law 
Officers of the Sudder Depvanny Adawlut, it was adopted by both Courts, in 
. opposititn to the fatwá of the law officer of the Zillah of Shdhdbad, which 
was in favour of ita validity.—B. Dig., p. 516. 

{ In the case referred to in the precedifig note, the Law Officers were 
not asked their opinion as to the effect of possession under an invalid 
gift ; and it does not appear that this part oP, Abú Hanffah’s opinion was 
brought to the notice of the Court. The decision, therefore, which set. 
aside the gift though possession had been fofmally ‘given by the donor, and 
was never revoked by her, and could not then be revoked as she was dead, 
seems to have been passed on an imperfect representation of the Muham- 
madan law.—TZbid., ` 

In the case of a gift made to two or more donees, the interest of ch 
donee must be defined, either at thf#time of making the gift, or on * 
delivery.—Macn. M, L., chu, v, princ. 7. na 


Principle, 
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Sadr ush-Shahfd has remarked that when a person has given what 
admits of partition to two men, so that the gift is invalid acoord- 
ing to Abú Hanffah, and possession is then taken, the right of 
property is ,established in them invalidly ; and so it has been 
decreed.* Confusion (shuda) on both sides in property suscéptible 
of partition prevents the legality of gift according to them all ; 
and when the confusion is only on the side of the donee, it pre- 
vents the legality of the gift, according to Abú Hanifah, though 
it has not that effect in the opinion off the disciples, And if one 
should make a gift to two persons who are poor, it would be 
lawful according to them all, as in the case of sadakah, or alms. 
But if they are rich, and the gift is made to each of them in halves, 
or if it is made vaguely by saying, “I have given to you Both,” or 
with an excess in favor of one, as by saying, “to this one a third, 
ahd to this one two-thirds; it is unlawful in the three cases 
according to Abú Hanifah; while, according toMuhammad, it is law- 
ful in them ; and according to Abi Yusuf it is lawful in two cases 
where the gift is made indefinitely, or in halves. When two per- 
sons have given a mansion to one person, the gift is valid accord- 
ing to all opinions.t 


The conclusion therefore is, that— 


BCLXXXV. Thegift of aproperty susceptible of 
division is valid if made to two or more poor persons, 
and invalid, but not void, if made -to two or more 
rich persons; the right of the latter is notwitligtanding 
established in the subject of such gift upon their 
taking formal possession unrevoked by the donor. 


An invalid gift is on the donee’s responsibility, after possession 
has been taken of it.t 


* Theremark of Sadr ush-Shahid aggravates the difference between-the 
master and his disciples. In the preceding sentence, which is from: 
another authority, it is said that possession availẹ,to the establishment of 
property absolutely, which agrees with the report of Hisim’s opinion in 
the Kifdyah, referred to in a previous note.—B. Dig., p. 516, n. 

t Fatáwá Alamgirf, vol. iv, Pp. 520 & 521.—B. Dig., pp. 515, 616, & 518, 

A gift of mushda may be made in three different ways: First, a person 
having the whole of a thing, may give an undivided half or other share in 
it to another. Here there is gonfusion on both sides, and the gift unlaw- 
ful, without difference of opifion. Second, a person having the whole of a 
thing may give it entire to two or more persons undividedly. Here there is 
confusion on the side of the donee only, and there is the difference of 
opinion noticed in the text. And third, two or more persons having = 
thing in undivided shares may o in making a gift of it entire to one 

n: Here the confusion is Only on the side of the donor, and the gift 
is valid without any difference of opinion.—B, Dig., p. 517, n. 
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But it is said in other authorities that possession under an Lecraa.. 
invalid gift avails to the establishment of property, and that it has Eo.. 
been so decided contrary to what is stated to be valid in Amadiak ; 9 
and the word Fatwé, or decision, is stronger than the word valid.— . 

Darr-uF Mukhtér, p. 634.— Vide B. Dig., p. 518. 

Gift to a Minor. pio 
DCLXXXVI. The gift by a father “to his infant Principis. 

child is valid, provided the subject of the gift is in 

his possession or in deposit with another; so also is 

the gift by a mother of a thing which is in her own 
possession, or remains so in default of the father or 

his €xecutor. Such is also the case with the gift made 

by another person who has the care of the child or 

with whom the child lives. 


If a father make ù gift of .something to his infant son, the Illustrations. 
infant, in virtue of the gift, becomes proprictor of the same, pro- 
vided the thing given be, at that time, in the possession either of 
the father or of his trustee ; because the possessiun of the father 
is capable of becoming possession in virtue of gift, and the posses- 
sion of the trustee is equivalent to that of the father—Hidéyah, 
vol. iii, p. 296. 

The same rule holds when a mother gives something to her infant 
son whom ghe maintains, and of whom the father is dead, and no 
guardian provided: andeBo also with respect to the gift of any 
other person maintaining a child under these circumstances.— 
Ibid. 

If a fatherless child be under the charge of his mother, and she 
take possession of a gift made to him, it is valid ; because she has 
an authority for the preservation of him and his property ; and 
the seizin of a gift made to him is in the nature of a preservation 

. Of kimself, since a child could not be maintained without property. 
‘The same rule also holds with respect $o a stranger who has the 
charge eof an orphan, because as his seizin is of legal force, 
(whence it is that another stranger has not a right to take the 
orphan from him), he is consequently eompetent to all such things 
as are purely for the advantage of the orphan.—Jid, p. 297. 


2 
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ANNOTATIONS; 


delxxxvi. Formal delivery and seizin are not necessary in the case 
of a gift to a trustee having the custody of the article given, nor in ¿je 
case of a gift to a minor. The seizh of the guardian in the latter 
‘case is eufficient.—Macn. M. L., chap. v, princ, 10. | 
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dgoruns If a stranger make a gift of a thing to an infant, the gift is rendered 
ob complete by the seizin of the father of the infant; for, as he is 
master of deeds with respect to the child, liable to both good and 
evil (such às sale), he ig qpnsequently, in a superior degree, mas- 
ter of gift, which is purely advantageous.—Hid&yah, wol. iti, ` 
ph: 296 & 297. j 


The gift of ẹ- father to his infant child is completed by the 
contract ; and it makes no difference. whether the subject of the , 
gift be in his own hands, or in deposit with another. But if it be , 
in the hands of a usurper, or of a pledgee, or of a tenant who has 
hired it, the gift is not lawful for want of possession. In like 
manner, as to gifts by a mother, when the thing given is in her . 
own hands, and the father is dead without having appbiated an 
executor. And so also as to gifts by every other person who has 
the care of the child. When a father has given a mansion to his 
little son, in which there are goods belonging to himself, the gift 
is lawful and approved.—Fataw& Alamgiri, vol. iv, p. 546.— 
B. Dig., pp. 529 & 530. , — 


The gift of a father to his child is perfected by his mere declara- 
tion. Whatever gift is made by a stranger to him, he should 
take possession of, if possessed of sufficient discretion to do so, or 
his father, or grandfather should take possession of it on his 
behalf, or the guardian appointed by either of them, or his mother, 
provided he be residing with her, or a stranger in whose house he ~ 
is educated.—Sharh-i Vikayah. Vide Macn. Erec., M. L., chap. iv, 
case 19. š 


Precedents. If a mother make a gift to her infant daughter, who is residing 
with her, of property which is distinctly her own ;—if, by reason 
of the’ minority of the daughter, acceptance did not take place on 
her part, and the property, from the same cause, continued in the 
possession of the donor, and if the father was, at the time of the 
gift, at a remote distance, the gift is legally valid and binding. 
The seizin of the mother will, under such circumstances, be equi- 
valent to that of her daughter, and, on her signifying her consent, 
the gift is complete without the donee’s seizin. This doctrine is 
maintained in the Hid4yah and various other legal authdrities.— 
Macn. Prec., M. L., chap iy, case 9. 


The law requires seizip by the donee, except in the case of a 
gift made by a futher to his minor son, and a few other specially 
excepted instances.+—Jbicm case 13. 


The gift of those parts of the estate of which the minor was 
registered as proprietor, and of which he oo bond fide possession, 
istundoubtedly valid; but there is a diffetence of opinion among 
lawyers concerning his righ® to those parts of which the donor 
continued in possession as ostensible proprietor. By’some, the 
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‘doctrine maintained is that the seizin by the donor on behalf ofa Lxdruaie' 
minor donee, who is living in his family, but with whom he has no aoe 
‘relation, is not sufficient to establish the validity of a gift, if the 
father qf the miygor be alive and present ; but that it is sufficient 
if he be not alive and present. Others contend that the seizin of 
the donor (not being related to the donee) is sufficient to perfect» 
the gift made to a minor, and this is the opimjgn of modern 
lawyers, such as the authors of the Jámai-ur-ramúz, Barjundi, 
Durr-ud-Mukhtér, Ibrdhim-Shahié, Kohistént, Multakit, &c., who 
have declared that the decisions are conformable to the doctrine 
of the sufficiency of seizin by a stranger in whose house the minor 
donee resides. Those lawyers who maintain the opposite, opinion 
do not* pretend that it is followed in practice.—Macn. Prec., 
M. L’, chap. iv, case 21. ; 
The donee, when competent to take possession, has the right to 

take it. When he is a minor, or insane, the right to take posses- 
sion for him belongs to his guardian, who is first his father, then 
his father’s executor, then his grandfather, then his executor, and 
next the judge, and the person appointed by him. It is alike whether 
the minor be in the family of any of these persons or not. If the 
father or his executor, or paternal grandfather or bis executor, be 
absent at a precluding distance, possession may be taken for a 
minor by any person in whose family he is living. And with 
regard to others, besides the father and grandfather, such ds the 
brother, paternal unelc, mother, and other relatives, they have all, 
on a favorable construction, the power to take possession of a 
gift for a wlinor when hes in their family. In like manner, the 
executors of all these have the like power, on a favorable con- 
struction, when the minor is in their family; and so also a 
stranger who nourishes and protects an orphan who has none 
other besides himsclf, may lawfully take possession of a gift on 
his behalf on a favorable construction. In all these cases, it is 
alike whether the minor have or have not understanding to know 

What “taking possession” is. But in all it is assumed that the 
father is dead, or, if alive, is absent at a precluding distance. For, 
if the father were alive and present, though there is no express 
authority on the subject, it would seem, from the case of the 
stranger, and orphan, that if possessidn were taken by any of the 
persons above mentioned and the fathox were present, the posses- 
sion would not be valid.* * 


DCLXXXVII. The gift toi an ‘orphan is ren- Priacipls. 
dered valid by the seizin of his guardian. as 
If a person make a)gift of a thing to an orphan, and it be Hiustrations. 


4 


seized on his behalf by his guardiay,—being either the execu 
* Fatáwá Alamgiri, vol. iv, pp. 547 & 548.—B. Dig., pp. 530 & 581, 


6 a 
s 


eyoreny 
guarry ———— jpw | 5 


aid a ung wen OO EE OS 


a 
an tyr 
l 


* 
? 
3 2 4 
o 


Illustrations, 


Precedent. 


Principle, 


Illustrations, 


16 ON, GIFTS, 


appointed by his father, or his grandfather, or the executor 
appointed by his grandfather,—it is valid ; because all these rela- 


tives have an authority over the orphan, as they stand in the 


place of his father.—Hidéyah, vol. iii, p. 297. 

DCLXXXVIII. A gift to a discreet minor, how- 
ever; is rendered valid by the seizin of the minor 
himself. ` p 


If an infant himself should take possession of the thing given 


to him, it is valid, provided he be endowed with reason; because 
such an act is for his advantage ; and he has a capability of per- 
forming it, as capability depends on reason and understanding, 
which he possesses.—Hidayah, vol. iii, p. 297. j : 
> If a youth has understanding, and takes possession of a gift, it 
is lawful though his father be alive; and upon this point “ our”* 
three masters were agreed. But: not so if the youth be without 
understanding.t 

But if a stranger make a gift to a child, such gift will be perfected 
onthe seizin by the donee, if he have discretion, or by seizin 
made on his behalf by his father-or grandfather, or guardian 
appointed by them, or failing those persons, by his mother, or by 
the seizin, on his part, of a stranger who has the care of his 
education and under whose protection he lives. The seizin, there- 
fore, by the grandfather's brother will not be legally sufficient, 
unless the donee, during his minority, was living under the protec- 
tion of that relation.—Macn. Proc., M. T., chap. iv, case 13. 


DCLXXXIX. Ahusband’s taking possession of 
the thing given to his young wife, whether old enough 
or not for conjugal intercourse, renders the gift 
valid, provided she then lived in the house of her 
-husband, and under his power and protection.. 


_ It is lawful for a husband to take possession of anything given 
to his wife, she being then an infant, provided she have been sent 
from her father’s house to his; and this although the father be 
present ; because he is held, by implication, to have resigned the 
management of her concerns to the husband. It is otherwise 
where she has not been sent from her father’s house, because then 

-the father is not held to have resigned the management of her 
concerns. It is also otherwise with respect to a mother, or any 
others having’ charge of her,” because they are not entitled to 
possess themselves of a gift on her beha}f, unless the father be 








— Ô 
* So say the Compilers of the Fatáwá Alamgiri. 
+ Fatéwé Alamgiri, vol. iv, p. 547:—B. Dig., p. 530, 
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dead, of absent, and his place of residence, unknown; ‘for: their "Leora 
‘power is in virtue of necessity and not. from any supposed | 
authority; and this necessity cannot — “whilst the father is 
prpsente—Hidséyah, vol. iii, pp. 297 & 

When a young girl, who is old enough for conjugal intercourse, 

is living with her husband, and ‘a gift is made taber, possession’ 

by herself or by him is lawful, And even when she is not old 

, enough for such intercourse, possession taken for her by her 
husband is valid, if she be living under his power and protection. 
But if she is not living under his power and protection, possession 

« taken by him on her behalf is‘not Iawful, and her guardian should 
take poss@ssion of the gift.* Tae 

e 


] Gift in Health. 


DCXC. A man in health and of sound disg- Principle. 
posing mind may give any portion or the whole 
of his property to any of his hcirs or to a stranger, 
= e gift, though considered immoral, is judicially - 
Vaid. l 


d Ifa man in health should give the whole of his property to one 

child, it is lawful judicially, though sinful for so doimg, while, if 
he has a son given to learning instead of business, he may lawfully 
give more to'him than to the rest.* 


A superidrity of affection manifested to one child above others 
is not blameable, because that is a natural impulse.. So also in 
the case of gifts, unless injury (to the others) be intended. If 
such was intended, an impartial distribution should be made.t— 
Durr-ul-Mukhtar, p. 638. : 


If a man in health making gifts to his children, should desire 
to give to some of them more than to others, he may lawfully do 
Re, according to Abú Hanffah, when the child in whose favor the 
distinction is made is syperior to othors as regards religion, but ' 
when they are all equal it is abominable to make any distinction. 
According to Abú Yusuf, an unequal distribution may be lawfully 
made when there is no intention of injuring any of the children, 
and as much should. be given to a daughter as.to ason. The 
Fatwé is in accordance with this,.and it ig approved.* 


If, during the period of health, à person make a gift of all his 
_ property to one child, the gift is valid. f—Sharah-i-Vikéyah. 


è 


bea 
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3 Fatáwá Alamgírí, vol. iv, pp. 445 & 448.—B, Dig., pp. 529—631. 
t Vide Macn. Preo. M. L., chap. iv, case 20, | 
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It is allowable for a person to make over all his property: 
by gift to one of his heirs, if, at the time of making the it, the 
donor was.in a state of health and sound disposing mind; and, 
even though at the time he was sick, the gift is valid, provided 
he subsequently recover from the sickness. But if he died in 
consequence of,such sickness, the disposition holds good to 
the extent of'& third only of the donor's property —that is to 
say, the donee will be entitled to one-third only, and the 
remaining two-thirds will be distributed among the other 
heirs——Macn. Prec., M. L., chap. iv, case 1. : 


The gift of the entire property to one heir to the excludion of all 
the rest, supposing the existence of the conditions noticed im the 
answer to the preceding question, is good and valid, notwithstand- 
ing the immorality of the act, according to the tenets of Abú 
Hanffah. But Vuamdn, son of Bashir, the Reporter of the tradi- 
tions, and Imdm Abú Yusuf, according to the opinion reported of 
him, and Muhammad Amjad, the author of the Fatáwá Kinojt, 
deeming such gift to be an act of cruelty and oppression, have 
declared it inadmissible, and have pronounced that, in snch a case, 
an equal distribution should be made among the heirs generally. 
Authorities for the above doctrines: In the Faidwad Sirdjul 
Munir,—“ Aggift by two or more persons of a house to one mdi- , 
vidual is valid.” In the Hidayah,—“ If two persons jointly make 
a gift of a house to one man, it is valid.” In the Fatáwá Sirdjul 
Munir,— It is necessary that the gift should be divided off, and 
distinguished, at the time of seiziu.” In the Durars-Mukh{ar,— 
“If, during a period of health, a person make a gift of all his pro- 
perty to one child, the gift is valid, but the donor has acted sin- 
fully.”—-Macn. Prec., M. L., chap. iv, case 20. 


If the father was in sound disposing mind when he divided his 
property, giving distinct portions to cach of his two sons, and they 
retained separate possession of their respective portions, the third 
son will not be entitled to any part of the property.—Macn. Prec., 
M. L., chap. i, case 1. 


Gift in death-illness. 


DCXCI. A gift by a person, during his ill- 
ness, of which he died, is lawful to the extent of one- 
third of his estate, provided the donee was not an 
þeir, and he.took possession in the donor’s lifetime. 


€ 
If the subject of the gift be a mansion, and the donee takes 
possession of it, after which the donor dies without leaving any 
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othe? property, the gift iw lawful as to n thid of the‘ manson, ge 
and the other’ ‘two-thirds of it, must be restored to the heirs: So, 
also, as: to, all . -other things, whether they do or do nib, admit o 
digision* y — 
“Tt is stated in the Asal that neither a gift, nor a sadakah, or : 

charitable — of property, by a sick person, js lawful, except 
when possession has been taken’ of the subjects © + them ; ‘that, 

e when such possession has beg taken, they are both lawful to the 

' extent of one-third part of the Bick person’s estate ; and that if he 
should die without making delivery, they are both void, 


. It is to be observed, as a general rule, that when a person per- 
forms, with his property, any gratuitous deed of inymediate opera- 
tion, éthat is, not restricted to his death,) if he be in health at the Y 
time, such deed is valid to the extent of all his property ;or, if he be . 
sick, it takes effect to the extent of one-third of his property ; and 
where a person performs such deed with his property, restricted 
to the circumstance of his decease, it takes effect to the extent of 
a third of his property, whether he be sick or in health at the 
time. If, on the contrary, a person make an acknowledgment 
of debt, such acknowledgment is of effect to the whole extent of 

p his property, notwithstanding it be mado during sickness, as this 
is not a gratyitous deel. Still, however, a declaration of this 
e natifre, made in health, precedes a declaration of thaggame nature 
” made in sickness. It, is also to be remarked, that ® sickness of 
which a person afterwards recovers is considered, in law, as 
haalth.—Hjdayah, vol. ivepp. 503 & 504. 

If g father make a gift, during his last sickness, of all his pro- Precedent. 
perty to one child, to the exclusion of the others, it is wholly 
illegal, because, in such a state, the beirs in general have an e 
inchoate right to his property, and consequently such disposition ` 
is unauthorized. If he make the gift when in health, the donor 
acts immorally and oppressively, and it is sinful in an ancestor to 
— injuriously towards his heira—Macn. Prec., M. L., chap. iv, 
dasᷣ 20. 


‘DCXCII. The gift by a person in his death- Pimp. 
illness (a) to the extent of more than one-third of 
“ee estate can only hold good if the donor's heir or 

heirs (as the casé may be) conseng to it after his 
death.— Vide Wills. ⸗ 

DPOXOIII. A gift made during illness is valid 
as to the whole, if the donor recovers, or if it 

o * 


— 









* Fatáwá Alsmgfri, pp. 569 & 560.—B. Dig., p. 542. 
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Leorore is not death-illness (a); but even in the case of its 
i being 89, and continuing for more than one year, if 
Principia, the gift is made after one year and before the giver's 
becoming bed-ridden and dying, it is still valid to 

the whole extent.* ; | 


Principle. © DCXCIV. As respects the gift to an heir by a , 
person in his death-illness, it is not valid even to the . 
extent of one-third of his estate, if the rest of the 
heirs do not consent to it after the donor's death. 


(a) The most valid definition of death-illness is, tliat it is 
one which it is highly probable will issue fatally, whether, im the 
ease of a man, it disables him from getting up for necessary 
avocations out of his house or not, or whether, in the case of s 
woman, it does or does not disable her from necessary avocations 
within doors. The lame, the paralytic, the consumptive, and a 
person having a withered or palsied hand, when the malady is of 
long continuance, and there is no immediate apprehension of 
death, may make gifts of the whole of their property.—Fatawa 
Alamgiri, vol. iv, p. 562,—B. Dig., p. 543. 

Illustrations. When a sick woman has given her dower to hor, husband, the 
gift is valid she recovers from her illness ; and even though sho « 
should die of that illness, yet if it were net & death-illness, the 
answer would be the same ; but if it were a death-illhess the gift 
would not bo valid without the sanction of the heixs.—Fatéwa 
Alamgírí, vol. iv, p. 561.—B. Dig., p. 543. 2 

A woman gives her dower to ber husband during her death- 
illness, and he dies before her: she has no claim against him, 
because the release is valid till she dies. But if she should die of 
the same disease, her heirs may claim the dower.—Fatawaé 
Alamgírí, vol. iv, p. 562.—B. Dig., p. 544. ; 

If a man make a bequest in favor of a part (i.e., to one or morg) 
of his heirs, it is not valid; because of a traditional saying of the 
Prophet,—“ God has allotted to every heir*his particular right,” and 
also, because @ will in favor of a part of the heirs is an injury to 
the rest ; and, therefore, if it were deemed legal, would induce a 


4 
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; è ° ANNOTATIONS, 

dexciv, A gift on a deåth-bed is viewed in the light of a legacy, and 
cannot take effect for more than a third of the property ; consequently, 
no person can make a gift of any part of property on his death-bed 
Ro one of his heirs, it not being lawful for one heir to take a legacy 
without thé consent of the rest.—Macn. M. L., chap. v., prine. il. 





* Vide post, pp. 44, 86, . 
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“a bequest to particular heirs is unjust.” —Hidéyah, vol. iv, p- 472. 

L is to be’ observed that in judging whether the legates ‘be 
an heir or otheryrise, regard is ‘paid to’ the time of the testator’s 
déath, not to.the period of making the will; because the efficacy 
of the will is established after the death of the testator. The 
gift of a dying person™ (to an kett) is, in this respect, of the same 
nature with a legacy, both bemg the same in effect, and is, therefore, 
to the amount of a third of ,the property} (with respect to a 
stranger ).§—-Hidayah, vol. iv, p. 472. 


A bequest to an heir is not lawful, according to “us,” without 
the asseat of the other heirs. If it be made to an heir and toa 
stranger; it is valid as to the share of the stranger, and dependent 
as to the share of the heir on the permission of the other heirs. 
If permitted by them it is lawful; and if not permitted by them, 
itis void—no regard* being had to a permission granted in the life- 
time of the testator; so that they may afterwards retract.—Fataw& 
Alamgfri, vol. vi, p. 139.—B. Dig., p. 615. 


It is also to be remarked, that'a sickness from®which a person Precedents, 
afterwards recovers is considered in law as health; because 
upon his recovery it is evident that no one else has any right to 
his property.~—Macn. Prec., M. L., chap. iv, case 1. 


>» If a father make a gift, during his last sickness, # all his pro- 
perty to one child,*to the exclusion of the others, it is wholly 
illegal, because, in such state, the heirs in general have an inchoate 
right to his property, and consequently such disposition is 
unauthorized. If he make the gift when in health, the owner acts 
immorally and oppressively, and it is sinful in an ancestor to act 
injuriously towards his heirs.—Macn. Prec., M. L., chap. iv, 
‘ case 20. 


breach of the ties of kindred. Besides, it is said in the traditions; a ora an 


-s p 


oe, * Arab. “ Mariz, which literally signifies “sick ; ” means here, as well 
as in the Chapter of Wills, ‘‘a person sick af a mortal illness” 

t The «words “to an heir,” though to be found in some Editions of 
the Hidáyah in Arabic, are not in Hamilton’s Hidéyah. The words 
in question are quite incompatible with the author’s subsequent expres- 
sion—" to the extent of a third of the property;” inasmuch as a dying 
person's gift to the extent of a third of hfs property is valid without 
his heir’s consent with respect to a stranger? and not with respect to an 
koin, to whom a gift cannot be valid even to the extent of a third of the 
donor’s property unless the rest of the heirs consent to it after bis death. 

t The words italicised are, in Hamilton's translation of the Hid&yah, 
placed within parentheses; but are not so in the Hidéyah in Arabic. 

§ The words “ with respect to a strangpr” are ty TEE by a Commenta- 
for as being left to — by the author of the idéyeh.— Vide Tusk- 
now Edition of the Hidfyah. . : . 
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Lawful and Unlawful Gifts. 
The lawful and unlawful gifts are defined and distinguished in 
the Fatéwé Alamgiri. Its passages to that effect are as follow :— 


The gift of a thing which is separated from, and emptied of, 
the property and rights of the donor, is lawful; so also of a 
mushda, or undivided part of a thing that does not admit of parti- 
tion, or is of such a nature that someskind of benefit or advantage 
that can be derived from it, while whole or undivided, cannot be 
derived from it after partition ; as, for instance, a small house, or 
small bath. But the gift of a mushda in a thing that admits of 
partition consistently with the preservation of all the uges which 
might be made of it before partition, is not valid. What is 
required is, that the thing given be partitioned and separated ft the 
time of taking possession, not at the time of gift, as is evidenced 
by the fact that if one person should give another the half of a 
mansion undividedly, and should not make delivery till he has 
given the other half, and should then make delivery of the whole, 
the gift is lawful; though if half the mansion were given and 
delivered, and éhen the remaining half were given and delivered, 
the transaction would not be lawful, but both gifts would be 
invalid.—Fatawa Alamgirf, vol. iv, p. 524.—B. Dig., p. 512. 


DCXCV. The legal effect of gift is not complete 
until possession is taken of the thing given;* and in 
this respect, a stranger and the, child of the donor 
are on the same footing when the child is adult.f 


The possession on which the completion of the gift and the 
establishment of its legal effect are dependent, is possession taken 
with the permission of the owner—a permission which is some- 
times express, but at others has to be established by evidence. f 


* For this purpose the possession must be A4émil, or perfect.—-Durr-ul- 
Mukhtar, p. 634. 


There are three obstructions‘ to a perfect possession :— First, the subject 
of gift may be joined to sometLing that is not given, as fruit on a tree or 
crops on the ground—when either is given without the other. Second, it 
may be mushghal, or occupied with something that-is not given. Third, 
it may be mushda, or confused with something else by being mashtartak, 
or in copartnership with another. The first is obviated by the gift 
being mukawmwuz, or separated (Jndyah, vol. iv, p. 23); the second by 
ita being mufarragh, or emptied; and the third by the gift being declared 
#8 be unlawful when the property is susceptible of partition without 
injury. —B. Dig., pp. 512 & 518, “a. 


t Fatéw4 Alamgir, vol. iv, p. 624.—B. Dig., pp. 612 & 518. 
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It is express when a person says, “Take possession of it,” when ~iacruan 
the subject of gift is produced at the meeting; or “Go and take L. 
possession of it,” when it is not produced at the meeting. In the 
former case, if possession is taken either at the meeting, or after 
the parties have separated, it is valid, and the donee becomes the 
proprietor of the thing given, both by analogy and on a liberal 
construction of law. But if after the gift, he is forbidden to take 
possession and does so notwithstanding, the possession is not valid, 
whether taken at the meeting or after separation from it. When 
the donee is neither expressly permitted nor forbidden to take 
possession, and does so at the meeting, the possession is valid on 
a favorable construction of law, though not so by analogy. But 
if posses8ion is not taken till after separation from the meeting, 
the possession, is not valid, either by analogy or on a favorable 
construction. When, again, the subject of gift is not produced 
at the meeting, and the donee goes and takes possession, the pos- 
session is lawful on ‘a favorable construction, though not by 
analogy, if taken with the permission of the donor; but if taken 
without his permission, it is not lawfu! either by analogy or on a 
favorable construction. If a person should say, “I have given 
thee this slave,” the slave being present, and possession being taken, 
the gift is lawful, though the donee should not have said, “I have - 
accepted.” And though the slave were absent, yet if the donor 

_ should say, “I have given to thee my slave, such an one: go and 
take possession of him,” and the person addressed should take pos- 
session, theegift would be lawful, though he should not have said, 
‘SI have afcepted.” Whgn a person has given his slave to another, 
all three Being present together, without saying “Take possession 
of him,” and the donee goes away leaving the slave, he cannot 
afterwards take possession of him without a direction to that effect.* 


al 


Being enabled to take possession is like taking it; and if one 
should give another a piece of cloth in a locked box, and should 
deliver the box to him, it would not be possession, for want of 

eability to take the cloth out of it; but if the box were open it 
would be possession by the party being able to take it, as in the 
case of*vacating in sale? It is only, however, when a gift is valid 
that vacating is effectual ; for it is not so with an invalid gift.* 


: Umrá or life-gront. 
- DCXCVI. AnUmrd, or life-grant, is lawful to Principu. 
the grantee during his life, and descends to his 
heirs.— Hidayah,. vol. iii, p. 309. 


ty 





* Fatáwá Alamgirf, vol. iv, pp. 524 & 625—B, Dig., pp. 612, 618 & 514. 
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Because of the tradition before quoted.*—-Besides, the meaning 
of Umré is a gift of a Aouse (for example) during the life of the 
donee, on condition of its being returned upon hia death——The 
conveyance of the house,therefore, is valid without any „return; 
and the condition annexed is null, because the Prophet thas saho- 
tioned the gift, in this instance, and annulled the condition, as 
before mentioned. An Umrd, moreover, is nothing but a gift 
ahd a condition; and the condition ds invalid; but a gift is not 
rendered null by involving an invalid condition, as haa been 
already demoustrated.——Hidfyah, vol. iii, p. 309. 


If he (the grantor) said, “This mansion is to thee Umré (for 
thy age), or haydti (for thy life), and when thou art dead it reverts 
to me,” in which the gift is lawful, and the condition void.t ®° 


DCXCVIT. A gift by way of rakbah is null ac- 
eording to Hantfah and Muhammad (a).—Hidayah, 
vol. iii, p. 309. 


(a.). Hence rakbah is void ;—as when a person says to another, 
& my mansion is thine rakbah ;” moaning, “ if thou diest it is 
mine; if I die, it is thine.” 


The arguments of Hanifah and Muhammad upon this point are 
two-fold. First, the Prophet has logalized Umré and annulled 
Rakbah. Secondly, the meaning of “my, house is yourseby way of 
Rakbah,” is, “if I die before you, my house is yours,” which is a sus- 
pension of the conveyance of property upon ihe decease of the donor 
previous to that of the donee: and this is a matter of doubt and 
uncertainty, and consequently null. It is to be observed that 
Rakbah is derived from Irtikáb, which means expectation : for the 
donor is, as it were, an expectant of the death of the donec.— 
Hiddyah, vol. iii, pp. 309 & 310. 


Sadakah, or Alins-deed. 


DCXCVIL. Like gift, alms-deed (sadakah) is 
not valid unless attended with seizin, and it is 





G 
. By this the author appears to have alluded to,the following passage : 
— Bansi the Prophet approved of Umrás (gifts for Tife), but held the 
dfadition annexed to them by the grantor to be void.”— Vide Hidáyab, 
vol. ifi, p. 308. 


+ Fathwh Alamgiri, vol. iv, pp. 520 & 521.—B. Dig., pp. 508 & 509, ” 
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gratuitous, in the same manner as a gift.* Neither is tecrcas. 
an alms lawful where it consists of an undivided part ~. 


of a thing capable of division, forthe reasons already — 
explained in the case of a gift under these circum 
stances.—Hidayah, vol. iii, p. 310. : 


. DCXCIX. A gift is not valid withoug. verbal Principi. 
„acceptance, but charity is valid without it, on a 
favorable construction from a regard to custom. 


* DCC., A charitable gift made by one, to ONE, Pridcipl 
two qr more poor persons is valid according to all.f 


But such gift made to two or more rich persons is invalid accord- 
ing to one report from Abú Hanffah, and valid according to 
another report from him, as well as according to the other two 
lawyers.t 


An invalid sadakah (or charitable gift} is like an invalid hibah, 
yet if one were to give u sadakah to two rich persons, it would be 
lawful even accordiug to Abú Hanifah by one report, which was 

‘ the opinion of the other two; while, if it were bestowed on two 
— or beggars, the sadakah would be valid according to them 
L.+ 


It is recorded in the Jémi Saghir, that if a rich man bestow ten 
dinns in alme upon two oor men, or make a gift of that sum 
to them, it ís valid; but that, if the said charity or gift be made 
to two rich men, it is invalid. (The two disciples maintain that 
in this last instance both gift and alms are valid.) From this it 
appears that Hanifah has construed a gift into alms, when the 
object is a poor man ; and alms into a gift, when the object is a 





*e* Tf a person vow to devote his property [aan] in charity, let him give 
of that kind on which it is incumbent upon him to pay Zakdt. If, on the 
other hand, he vow to devoté his possessions [ Milk], ho must give the whole 
of his property. It is related that there is no difference between these two ° 
cases. We have. however, in treating of thedluties of the Kdzé, shown the 
difference between Mál and Milk; and also the principles on which both 
these traditions proceed. It is to be observed that, in this case, the person 
that made the vow must be told to reserve for himself and his family as 
much of his property as may suffice for their maintenance until he be able 
to acquire more. The remainder, after such reservation, must be bestowed 
in charity ; and after he bas ‘acquired more, he must then give in charity a 
portion equal to what he had reserved for the subsistence of himself and 
his family. An explanation of this has already been given in treating 
— — the head of Dutics of the Kézi.—Hidfyah, val, 


t Fatáwá Alamgiri, vol. iv, p. 569,— Vide B. Dig., p. 545, 
® 
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rich man,—becsuse of the similarity betwixt these deeds, as each 
is a conveyance of property without an exchange. Hence, Hanifah 
has made a difference with respect to them, as appears by the case 
recited in the Jam: Sagir, since he has admitted of charity to 
two poor men, but not of a gift to two rich men; whilst inthe 
Mabsit he has made no difference between them, but on the con- 
trary has declared them to be equal, as ho there declares “neither 
a gift nor glms to two men is valid, because the mixture of property, 
is a bar in both cases, as both are d’pendent on a perfect seizin.” | 
The reason of the distinction in the Jdmi Saghér is that the end 
of alms is to give to God, who is one; and the alms comes not to 
the poor men, but as their daily food from God Almighty; where- . 
as the gift goes directly to the objoct of it, namely, the two men. 
Some have said that the recital in the Jami Saghir ts the most 
approved doctrine; and that the meaning of the doctrine in the 
Mabsút is that charity to two rich men is invalid, in the same 
manner as à gift totwo men of any description.—Hidayah, vol. iii, 


p. 299. 
Iskát, or Cancellation. 


DCCI. The gift of'a debt to the debtor is a 
release, and it is lawful, both by analogy and on 
a liberal construction of law.* 

The gift of a debt, or relcase of it to the debtor, is complete 
without his acceptance, though it is reversed: by his rejection (a).t 


(a.) But this is true only with respect to the principal debtor 5 
for the gift of a debt to the surety is not complete without his 
acceptance, though it is reversed by his rejection. If the creditor 
releases the principal debtor from his debt, or gives it to him, and 


. he accepts, both he and the surety are released ; but if he do not 


accept, he is not released.* 


DCCII. The gift of a debt can be made not 
only to the debtor himself, but also, on his death, 
to his heir. 


A man, who is in debt, dies before payment, and the creditor 
makes a gift of the debt te the heir—the gift is valid; and if it 





s 

* Fatáwá Alamgírí, vol. w, pp. 535 & 536.—B. Dig., pp. 522 & 528. 

¢ A debt considered with reference to the prospect of payment is mdi, or 
corporeal property, and is susceptible of tamlik. Considered with reference 
to its present state, it is a asf, or quality (indebtedness), and is suscepti- 
Wio of iskat, or extinction. Hence a gift of it to the debtor himself, which 
is an extinction, is valid, both bY analogy and on a favorable construction ; 
but a gift of it to another, which is tamiik, is valid only on the latter 
ground. — Hiddyah and Kifiyah,—B. Dig., p. 622, n. 
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is to some of the heirs, it accrues to the benefit of all. Ifa debtor Leorunk ` 
should say to his ereditor, “ Release me from what I owe thee,” — 
and he should say, “I have released thee from my debt against 
thee,” and the other should then reply, “I wiil not accept,” he is 
released enotwithstanding. One of the Heirs of a creditor gives 
hig share in a debt to the debtor before partition, and in the 
deceascd’s estate there are both money and gocds—the gift is good 
on a liberal construction, like a composition. Ahd the gift by a 

e creditor of his share in a spetjfic thing to an heir of the debtor, 

» or to any other person, is valid, if the thing does not admit of 
partition ; but if it does admit.of partition, the gift is not valid.* 


A creditor makes a gift of his debt to his debtor, who neither 
accepts for rejects it at the meeting, and then comes after the lapse 
of sonse days, and rejects the gift ; there is some difference of opinion 
on the point, but the sound doctrine is that the gift is not 
reversed.* 


DCCIII. The gift of a debt to any other than the Friedple 
debtor is lawful on a liberal construction when the 
donee is directed to take poSsession of the debt.* 


DCCIV. The gift of a debt suspended on a con- Principle. 
ditign, or made to take effect at a future time, is 
‘not, however, valid. 


Tf a persoñ, having a debt due to him of one thousand dime, Illustration. 
shéuld say to the debtor ‘Avhen to-morrow arrives, tho said thou- 
Band dirms are your property,” or “you are exempted from the 
debt,” or if he should say, “whenever you pay me one half of 
tho said thousand, tho other half is your property,” or “you are 
„exempted from the debt of the other half,”—the gift so made is 
null. The reason of this is, that the gift of a debt to a debtor 
is an exemption: but an exemption has two meanings: 1.—It is 
a conveyance of property on the principle of debts being property, 
of which account lawyers have held that “an exemption may be 
undone by # rejection :” »2.—It is an annulment, since debt is in 
the nature of a quality, on which account an exemption does not 
rest upon acceptance. Now nothing can be suspended on a condi- 
tion excepting an utter annulment, such as a divorce or an eman- 
cipation ;—and an exemption (as has been already said) is not an 
utter annulment, and therefore cannot be suspended on a condi- 
tion, but on the contrary is perfectly nugatory.—Hiddyah, vol. iii, 
pp. 308 & 309. as 
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* Ratéwi Alamgírí, vol, iv, pp. 535 & 636.—B, Dig., pp. 622 & 623, 


Priacipis, 


Principle. 


Principle. 
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Revocation or Retraction of Gifts. > = 

DCCV. Gifts are of several kinds, some bein 
to relations within the prohibited degrees, some to 
strangers, and somé to relatives who are not. within 
the prohibited degrees. All may be revoked before 
delivery to the donee, whether he were present or 
absent at the time of the gifty and whether permitted. 
to take possession or not. But after delivery, the . 
donor cannot revoke of himself without the decree 
of a judge or the consent of the donee, even though. , 
the gift be to others than to the relations within the 
prohibited degrees.— Vide Fatáwá Alamgiri, vol. iv, 
p. 5387.—B. Dig., p. 524. 

A gift cannot lawfully be retracted but with the consent of both 
parties, or by a decree of the Xdzi, because the retraction of a 
gift is a disputed point amongst the learned. There is, moreover, 
a degree of weakness in a retrection, because the admission of it is 
contrary to analogy, since it is a power over the property of 
another, as the right of property in a gift is established in the 
donee. Besides, as there may arise a contention with respect to 
the object in lieu of it, (since the donor may claim something 
which the donee may refuse, ) the contention. therefore, cannot 


possibly be settled but by the consent of ihe parties, or by a 
decree of the Kdzi.—Hidayah, vol. iii, p, 304. 


It is lawful for a donor to retract the gift he may have made to 
a stranger.—Hidéyah, vol. iii, p. 300. 

DCCVI. Revocation (or retraction) of a gift is 
abominable under any circumstances, but it is valid: 
nevertheless.* 


DCCVII. There are, however, several causes 
each of which prevents revocation of gifts (viz.),~ 
1, the loss of the thing given*(a); 2, the ‘passing 


——— ey Si — ——— ———— — — — 
— ———— — W — 


ANNOTATIONS, 
dcevi. It is to be observed, however, that although a retraction of 
a gift be agreeable to the ketter of the law, still it induces abomination ; 
for the Prophet has said “ The retraction of a gift is like eating one's 
spittle." —Hiddyah, vol. iii, p. 301. a” 
e 





— 








— — —— 
* Fotáwá Alamgiri, vol. iv, pp. 537.—B. Dig., p. 524. 


ON GIFTS. a) E 


of it from the préperty of the donee (b); 3, the — 
of the donor; 4, increase of the thing given (c); ` 


5, a change in the subject of it (d); 6, the. marriage 
relation between the donor and donee (e); 7, relation- 
ship within the prohibited degrees (f/);* and 8, an 
exchange or return received for the gift (g). 

— —— — 


Xnyordtions. 


dcevii. The obstacles to the resumption of gifts are stated to be seven. ` 


lst. The incorporation of an increase with the gift. 2nd, The death of 
the doneg. 3rd. The donee giving a return or consideration. 4th, Aliena- 
tion of the gift. Sth. The parties being husband and wife. 6th. Relation 
within the prohibited degrees. 7th. Destruction of the thing given.— 
Sharah-ul-Vikáyah. Vide Macn, Prec., M. L., chap. iv, case 19. 


The bars to a retraction of a gift are many, amongst which are the 
following: 1. The donee giving the donor a return or consideration ; 
because this fulfils the donor's object. 2. The incorporation of an 
increase with the gift; because in th&t instance a retraction cannot take 
place without including the increase, as that is implicated; and it can- 
not take place so as to include the increase, since that was not included 
in the deed ef gift. 3. The death of one of the parties; for if the 
donee should dic, his property shifts to his heir, and becomes the same 
as if it had shifted dueing his lifetime; and if the donor should die, his 
heirs are strangers with respect to the contract, since they made no ten- 
der of the hing given. 4. The alienation of the gift from the donee’s 
property during his lifetime ; because this is a consequence of the power 
vested in him by the gift, which power, therefore, cannot then be 
retracted; and also because the right of property has regenerated in 
another person, in virtue of a fresh cause, namely, conveyance to a 
second donee; and as a regencration of the right of property is equivalent 
to an essential change in the thing, the case is therefore the same as if 

ethe gift were to become, in effect, a different thing from what it waa, and 
consequpntly not liable to,retraction.—Hidayah, vol. iii, pp. 301 & 302. 

A donor is at liberty to resume his gift, except in the following 
instances :— ` ° 

A gift cannot be resumed where the dopee is a relation, nor where 
anything has been received in return, nore where it has received any 
accession, nor where it has come into the pòssession of a second donee, 
or into that of the heirs of the first.—Macn. Prec., M. L, qhap. V, 


princ. 12 & 13. — 
= 





* Fatåwá Alamgirt, vol. iv, p. BB7. - B. Dig., p. 524, 
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(a.) “The loss of the thing given,”—for"there is no means of 
having recourse for its value, since the contract was not for value,” 


(b) “The passing of it from the property of the donee,”—by . 
whatever means that may*be effectéd, as by sale, gift, or the like, 
or by his death; for what is established to an heir is differeht 
from what is established to an ancestor.* 


@ i 

(c.) An increase of the thing given, of such a nature as to be 
united to it; and it makes no difference whether the increase be 
in consequence of an act of the donee, or without such act» and 
whether it have issued from the thing itself, or be an accession to 
it. But it must be incorporated with the body of the gift, and be an 
addition to its value, such as dyeing, sewing, carrying, oretho like. 
Mere transfer from one place to another, when it adds to the 
value of a thing, is sufficient to prevent revocation; according to 
Abú Hanffah and Muhammad. A separate increase does not pro- 
vent the revocation of a gift, nor does damage or loss sustained by 
the subject of gift, though the donce is not responsible for the loss.* 


(d.) A change in the subject of it, as grinding when it is wheat, 
baking when it is flour, and chusning into butter when it is milk.* 


(e.) The marriage relation prevents the revocation of a gift ; 
and it has that effect though one of the parties be a Mooslim and 
the other an infidel. And when one of the married partios has made 
a gift to the other, it cannot be revoked, though the marriage 
should afterwards be dissolved. But if » mau shculd make a gift 
to a stranger and then marry her, or a woman should ‘make a gift 
to a stranger and then unite herself to hit in marriage, the givér 
might recall the gift.* e 


(f.) Relationship within the forbidden degrees prevents the 
revocation of a gift, whether the relative be a Mooslim or an 
infidel ; and there is, consequently, no revocation of gifts to fathers 
and mothers, how high soever, or to children, how low socver ; the 
children of sons and the children of daughters being in this respect 
alike. In the same manner there is no revocation of gifts to. 
brothers and sisters, and paternal uncles and aunts. But.where 
the prohibition is for some other cause than consanguinity it does 
not prevent revocation ; as in the case of fathers and mothers, or 
brothers and sisters by fosterage, dnd of mothers of wives, step- 
sons, and the wives of sens, and husbands of daughters who are 
prohibited by affinity.* 

If 4 person make a gift of anything: to his relation within the 
prohibited degrees, it is not lawful for him to resume it, because 


SO ps ee ea ae er ee, 


* Fatáwá Alamgiri, vol. iv, pp. 537 & 638,—B, Dig., pp. 524—526. ə 
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the Prophet has said, i «When a gift is made to a prohibited relation, Laorves. | 
it must not be resumed ;"—and also because the object of the gift a aa 
is an increase of the ties of affinity, which i is thereby obtained. — 
Hiddygh, vol. ‘iii, p. 302. 


If a husband make a gift of anything to his wife, or a wife to Tiustrations, : 
her husband, it cannot be retracted, because thë object of the gift 
is an improvement of affection (in the same, manner as in the case 
of presents to relations) ; and, as the object is obtained, the gift 
cannot be retracted. This object, however, is to be regarded only 
during the existent period of the contract ; ; insomuch that, if a 
person give something to a strange woman, and afterwards marry 
her, he may retract the gift ;—whereas, if a man give something 
to his wife, qnd afterwards divorce her threo times, he is not 
entitled to retract the gift.—Hidayah, vol. iii, pp. 302 & 303. 


The donor is not entitled to revoke the gift which she made in Precedenta. 
favor of her daughter, because, in this case, there are two 
obstacles to resumption: first, the death of the donee, agree- 
ably to the doctrinc laid down ¢n tne Kanz-ud-dakdéik,—< one 
obstacle to the resumption of a gift is the death of one of the 
parties ;” and, secondly, relation within the prohibited degrees, as 
is stated in the Hidiyah,—“ If a person make a gift of anything 
_ to Bis relation within the prohibited degrees, it is not lawful for 
him to resume it.”—-Macn. Prec., M. L., chap. iv, case 14. 


The gift “by a grandmother to her grandson is legal and valid, 
ahd does not admit of resumption, because, between the grand- 
motker and her grandson, thero exists a relationship within the 
prohibited degrees, and such relationship is an obstacle to resump- 
tion. Her distribution of the property among the heirs generally, 
five years after the gift, is null and void, and the former gift will 
remain in full force. According to the Sharh-t- Vikayah,—“ To 
perfect the gift of a thing which is in possession of the donee, new 
seizin is not requisitce.”—Macn. Prec., M. L., chap. iv, case 19. 


(g-) a“ An exchange {or return) received for the gift,” prevents 
its revocation.—Fatawi Alamgiri, p. us —B, Dig. p. 525. 


DCCVIII. When, however, the return or change Principl. 
is opposed only tu a part, the remainder of the gift 
may be resumed. 


If a person make a gift of a house to another, and the ‘donee Ilusteation, 
give a return to the donor for a half only of the house so giver, ee 
the donor may in that case resume the half of the house for which » 
he received no exchange, since a bar to his retraction existed only 
With respect to-the other half.—Hidayah, vol. iii, p. 304. 
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taons DCOIX. _ When the donee has sold any part of 
+, the granted land undivided, the donor may resume : 
Principle. the unsold part. s Ei ——— 

: Illustration, If the donee sell one-half of granted land undivided, the donör 
may in that case resume the other half; as to the resumption of 
that no bar exists. If, on the other hand, the donee should not ° 
have sold any part of the land, the fonor may resume one-half # 
of it, for as he is entitled to resume, the whole, it follows that hois 
entitled to resume the half, a fortiori. —Hidayah, vol. iii, p. 302. 


Principle. “DCCX. The gift of land cannot be retracted _ 
after the donee has erected buildings or plantédtrees ' 
thereon. | 

Illustration, Ifa person make a gift to another of a piece of land destitute 


of buildings or plantations, and the donce plant trees in it, or 
build a house, a stable, or a shop of such a sizo as to bo deemed 
an increase, in that case the donor is not entitled to retract the 
gift, because of the increase whi h it has received. The restric- 
tion is stated with respect toho shop, because shops are some- 
times so small as not to be deemed an increase, and sometimes 
the land is very extensive, the shop occupying only one particular 
part of it; in which case the bar operates only with respect to 
that part.—Hidayah, vol. iii, p. 302. ái 


«Principle. DCCXI. The gift of debt to one’s debtor is not 


revocable. 


Tilustration, When a man gives a debt to his debtor, the gift is not 
revocable; but when he gives fruit on a trec, with permission to take 
possession, and it is taken, he may revoke the gift. —Fataws 
Alampfri, vol. iv, p. 544.—B. Dig., p. 527. 


Principle. DCCXII. The donor's repossession of the thing 


given in gift is not requisite to the validity of 
b retraction. l 
Tilustration. When: a person retracts his gift, either in virtue of & decree 


of the Kazi, or of the mutual consent of the parties, it is an annul- 
ment of the original gift, and not a gift de novo on the part of the 
donee, and therefore seizm by the donor is not in such a case a 
requisite condition. Retyaction, moreover, is lawful with respect 
to an undivided portion ; but if a retraction were a gift de novo, 
seizin would ‘be a requisite condition, and consequently retraction 
with respect to an undivided portion would not be, lawful— 
Widayah, vol. iii, p. 305. œ | | 
Principle. DOCXIIL. -Revocation under :a judge's decree is @ can- 
-eellation, without any difference of opmions but theré is 
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some difference as to revocation by mutual consent being Lacruns’ 
so... The tendency of precedents, hewever, is in favorof. $- 
its being a cancellation also.* Š Er 

Fhus, when one person has given a thing to another, who, 
after giving it to a third party, revokes the gift, the first donor is 
entitled to revoke also; but this could not be ¢he case if the 

apr rocstion by the first doneeswere a mere gift.* Eo A J 
= DOCXIV. Revotation being a cancellation, it follows that Priscipk. 
the thing given returns to the former state of property, - 
and that the donor repossesses it without any necessity for. 
‘ *renewing,his taking of possession.* 

DCCXV. The thing given is also, after revocation ‘of Principle. 
the gift, an a@mdnat, or trust in the hands of the donee; 
so that, if it should perish, he is not responsible for the loss.* 

DCCXV]. But when revocation is neither by a judge's Principle. 
decrée nor by mutual consent, and the donee gives b 
the subject of the gift to the donor, and he accepts it, he 
does not again become the px@frietor of it till ‘he has 
taken possession. When he does take possession, the gift 

‘ by the donee comes into the place of a revocation by a 
judge’s decree or mutual consent, and the donee ,has no 
Power to revoke it.* 

It is reported as from Abũ Yusuf, that— 

DCCXVII. Until art order has been passed by a judge Principic. 
for cancelling a gift, the donee may use, and dispose of, the 
subject of it; but any such use or disposal, after the judge 
has given his order, is unlawful. And the opinions of Abú 
Hanifah and Muhammad were of the same effect.* 

DCCXVIII. If the subject of gift should perish in the Principle. 
hands of the donee after the passing of the judge’s order, 
and previous to the donor’s retaking possession, the donee 
is not responsible for the loss, unless possession had been 
demanded of him, and he had refused to give it.* 


DCCXIX. Retraction of alms (sadakah) is not Principte. 
lawful. — . 


n 
' 





| l ANNOTATIONS. | 
decxix, There is no revocation of a sadakah after it has been com- >- . ý, 
pleted ; and it makes ùo difference whether it be bestowed on the rich, 
— — — — — — — — — e 
* Hatéwi Alamgíri, vol, iv, pp, 544, 545, 549, & 569.yB, Dig, pp. 527 
528, 532, & 646, nay A 1 PP. ° — — 1 PP: : 
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“Læorore ` Because the object, in alms, is merit in the sight gf God, ‘and 
l that has been obtained. If, also, a person bestows alms upon a 
rich man, it is not lawful to retract therefrom, on a favorable 
construction of the law, because to acquire merit in the sight of 
God. may sometimes be the object in bestowing alms upon the 
rich. In the same manner also, if a person make a gift of any- 
thing to a poor man, it is not lawful to retract it, because the. 
. object in such gift is merit, and that has been obtained.—Hidéyayygy 
vol. iii, p. 310 ° an 
Principle. DCCXX. When he (the donor) gives to one who asks 
of him, or is needy, without saying expressly that it isse 
charity, he has no power to revoke on a favorable. construc- 
tion.* i 
Hibah bil-iwaz and Hibah ba-shart ul-iwaz. 
Resides the ordinary gift, there are two other contacts termed 
“ Hibah bil-cwaz,” or gift for an exchange; and “Hibah bu-shart ul- 
waz,” or gift on condition of an exchange.t 
Principle. DCCXXI. Inthe transaction of hibah bil-iwaz, 
the twaz (exchange) must be distinctly opposed to 
the pyor gift by words clearly expressive of such 
opposition (@).* | 
(a.) As, for instance, by saying—‘‘This is the twas,” or “the 
badal,” or “in the place of thy gift,” or “I have made a donation 


of this for thy gift,” or “I have made it lawful to thee,” or 
“ established it to thee,” or words of similar import.* 


So that if one should give a thing to another, and the donee 
Should take possession, and then make a gift of something to the 
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or on the poor, for it cannot be revoked jn either case. When a man 
has bestowed a mansion in charity on another, he cannot revoke, 
whether the person on whom it has been bestowed is rich or poor.— 
Fatáwá Alamgiri, vol. iv, p. 569.—B. Dig., p. 545. 

6 











* Fatáwá Alamgiri, vol. iv, pp. 544, 545, 649, & 669.—B. Dig., pp. 528, 
582, & 646. mt 

+ Besides the ordinary species of gift, the law enumerates two contracts 
under the head of gifts, which, however, more nearly resemble exc: 6 
or sale, They are technically termed “ Hibah bil-imaz,” mutual gift or gift 
for a consideration, and the “ Hibah ba-shart ul-iwaz,” gift on stipulation or 


s 


promise of a consideration.—Macn. M. L., chap. Y prine, 14. 
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donor, without saying “in dwaz of thy gift,” or using some other Lactesr' 
'- of the forms of expression above-mentioned, the second gift would r 

not be an exchange for the first, but a new gift, and each of the 

parties would have the right to revoke.“ 


- It appears that the gift in this case was that of the description 
of gift which is technically termed in law “a hiba bil-twaz,” or gift 
ig” a consideration, and this species of gift resembles a sale both 
"in principle and in effect; but there is a doubt as to the legality 
of this transaction, from the circumstance of the articles opposed 
to each other consisting partly of money which constitutes a Sirf 
e e sale. In this description of contract, seizin on the spot is essen- N 
tial to ‘its validity. If seizin was made, the transaction must be 
held to be valid; if not, it must be declared null and void, and\ 
both the parties have a right to recede from the contract. So also ' 
the heirs and creditors are at liberty to set it aside and resume | 
the property parted with, on repaying the consideration for which ‘ 
it may have been given, until which time, the property will 
remain as a pledge in the hands of the purchaser, but when the 
consideration is restored, it will Mecome subject to the Law of 
Inheritance; and in this event it should be made into iorty-eight 
parts, of which each widow is entitled to three, and each daughter 
_ to fourteen.—Macn. Prec., M. L., chap. iv, case 17. i 


” DCCXXII. The iwaz (exchange) in a contract Principle. 
of gift should not have come into thespossession of 

the donee by means of the contract itself. So that, 

if the donee should give in exchange for the gift a 

part of the thing given, it would not be valid, and 

there would be no twaz. But if such a change 
should take place in the thing given, as would pre- 

vent a revocation of the gift, part of it may be made 

an iwaz for the remainder.* 


DCCXXIN. And if two things are given by Principle. 
¢ different contracts, and one of the two is given back : 
as an exchange for the other, though there is some 
difference of opinion on the points yet, according to 
Abú Hanifah and Muhammad, it would be a good 
iwaz; and if one of them were given by way of |<, 
gift, and the other as sadakah, and the sadakak wera, . 


“4° 
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$ Fatáwá Alamgfrf, vol. iv, pp. 549 & 550.—B, Dig., pp. 382—834, _ 
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exchanged for the gift, it would be an iwaz according 
to them all.* E 


DCCXXIV. The éwaz (exchange) thustbe deoured . 


to the giver; and if it be not secured to him, as, for 
instance, if á right be established to it while in his 


hands, it is no iwaz, and he may revoke the previous 


gift if the thing given bė still subsisting in kind, 
undestroyed, and without any increase for the better, 
or anything happening in it to prevent revocation.* 


DCCXXV. If part of the gift prove to bè the 
property of another, a proportionabie part of the 
return may be resumed. If, on the contrary, part of 
the exchange prove to be the property of a person 
other than the donee, the donor is not, in that case, 
entitled to take back a particular part of the gift; but 
he may restore the remaining part of the return, and 
resume the whole of the gift from the donee. 


If half of a gift prove the property of some other than the 


donor, the donee is in that case entitled to take back from the 
donor half of the return he may have made him for the gift, since 
the thing opposed to that half was not secured and rendered safe 
to him. If, on the contrary, half the return prove the property 
of some other than the donee, the donor is not, in that case, 
entitled to take back from the donee a particular part of the gift ; 


but he may restore the remaining part of the return, and then‘ 


resume the whole of the gift from the donee.—Hidayah, vol. iii, 
p. 303. 


DCCXXVI. When the subject of the gift, or the 
waz, is a thing that does not admit of partition, a 
right is established in part of it; but when it admits of 


partition, and a right is established in part of one of them, : 


the iwaz is void if the’right be established in it ; and in like 
manner the gift is void if the right be established in it; and 
when the iwaz is void, the gift may be revoked, and when 
the gift is void, the “waz may be revoked.* 


e 
€ 





FatéwA Alamgirf, vol. iv, pp. 549 & 660.-B, Dig., pp. 882-884, 
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‘DCOXXVIL When. the exchanging takes place Leorere 
subsequently to the gift, the iwaz is, without any —— 
difference of gpinion between owr* masters, a gift : 
ab initio. So that it is valid where gift is valid and Principle. 
void where gift is void; there being mo difference 
between them except as to the dropping of the power 
of revocation in the case of the iwaz, while it is 

” established in that of the gift.f 


DCCXXVIII. After possession has been taken Principle. 
of the*iwaz (exchange), the power to revoke drops 
also* with wespect to the gift.—Durr-ul-Mukhtar, 
p. 637. 

So that neither party can reclaim from his fellow what he has 


become possessed of, whether the ¿waz were given by the donee or 
by a stranger, with or without his direction. f 


DCCXXIX. All the conditions of gift are Principle. 
applicable to the iwaz; the transaction does not come 
within the contract of mudvazat, or mutual exchange, 
either in its inception or completion.[ Hence, it is 


e — —— 


eA NNOTATIONS. 


decxxvi, dcexxvii. Ifa right be established to a part of the twaz, the 
remainder is still an exchange for the whole gift ; but the donor may, if 
he please, return what remains of the twaz in his hands, and revoke the 

hole of his gift, if it be stiil in existence without any increase in its 
substance, and have not passed out of his property. As to the security 
of the thing given, that also is a condition of the exchanging ; so that, if 
aright be established in it, the donee under the original gift may revoke 
the iwaz, and if the right be to a half, he may revoke a half of the iwaz, 
when the thing given is of güch a nature as to admit of partition ; and it 
matters not whether the iwaz itself have inqreased or diminished in price 
or in snbstance, he takes half the increase or the loss, 9s the case may 
be.—Fatawa Alamgiri, page 549.—B, Dig., page 533. 


4 





* So say the Compilers of the Fatáwá Alamgírí. 

+ Fatéwé Alamgírí, vol. iv, pp. 549 & 550.—B. Dig., pp. 332, 334 & 535. 

+ Sir William Macnaghten, however, sags—“ Hibah Lil-iwaz is said to 
resemble a sale in its proper ties, The same conditions attach to it, and 
the mutual seizin. of the donees if not, in all cases, necessary.” — Maon, 
M. L., chap. v, princo. 16, i 


38 ON GIFTS. 


_Lworvre not exposed to shufda, or the right-of pre-emption, 
pı = nor ean the thing given be rejected on either side on 
account of defect.* ° 


Principle PCCKXX. When a gift is made of condition 
i of an iwaz, or exchange, all the conditions of gift 
attach to the iwaz in the beginning.* 4 


So that it is not valid in Mushda,t or anything that admits ôf 
partition. Property is not established in it before possession; and 
each of the parties may refuse delivery. But after mutyal posses- « 
sion has been taken, the effect is that of sale. Hence nefther of 
the parties can recall what yas his. Shujda, or the right of pre- 
emption, is established by the transaction ; and each of the parties 
may return for a fault the thing of which he took possession.* 


According to analogy, a gift on condition of an exchange ought 
to be a salet in its inception as well as in its completion.* 


e e kd . a 
When a man gives a mansion to two men on condition of an 
iwaz, or exchange, of a thousand dirms, the transaction becomes a 
lawful salet after mutual possession.* 


à A gift is invalid by confusion.—Mír Niár Alf v. Májidal? and, 
others, 30th July 183), S. D. A. Rep., vol. % p. 136. 

Precedents. But the court will consider that a gift for a consi deration is, in 

. , effect, a sale and purchase, and ‘is not vitiated by confusion’ of 

i property, or defect of possession, according to the Muhammadan 


law.—Sayyid Hosain Alí Khan v. Fayydéz-ud-din Haydar, 28th 
November 1832, S. D. A. Rep., vol. vi, p. 239. 


The Muhammadan law recognizes a distinction between a gifty 
for a consideration (Aibah bil-iwaz), and a gift on consideration of 
a return (hibah ba shart ul-iwaz) ; the latter is, the former is not, 
vitiated by confusion and non-possession.—Imdaéd Alf v. Kadir 
Buksh and others, 24th April 1833, S. D. A. Rep., p. 296, 


Seizin of the donee is not requisite by «he Muhammadan law, 
in order to render a hibak bil-iwaz, or gift for consideration, valid. 
—Mir Najibullah v. Mussamut Kasima, 8th November 1795, 
S. D. A. Rep., vol. i, p..10.—Morl. Dig., vol. i, p. 268. 

3 š ® 





* Fathwé Alamgiri, vol. iv, p. 550.—B. Dig., pp. 534 & 535. 

e t“ Hiba -ba-shart ul-iwaz, on the other hand,” says Sir William 
Macnaghtan, “ is said to resembés a sale in the first stage only,” that is, 
before the consideration, for which the gift is made, has been received, and 
the acizin of the donor and donee is tilerefore a requisite conditign.— 
M. L., chap. v, prino, 16, p. 51, 


"7 
r 


DOCOXXXI. If an. exchange, be’ it. — or Laors 
little, be given for the whole of a git it would pre- a 
vènt revocatinn of the gift; but-if the exchange be . 
given for part of the gift, the other part, for which. Petite 
no exchange i is given, may be revoked, — | 

If a person should give art swaz for the whole of a gift, it would 
prevent revocation, whether the, iwaz be much or little ; if the twaz 


be for part of the gift, the part ‘for which there is no twaz may be 
revoked, but not that part to which the «waz is opposed.* 


' DCOXXXM. An iwaz, or exchange, made by Principle. 
a stganger, is lawful, whether by the direction of the 
donee or not.* 


The general principle in cases of this kind is, that when any- 
thing is demandable of a person in specie, and is obligatory upon 
him, his direction to another to pay it is a cause of recourse against 
himself without any condition for responsibility ; and that when a 
thing is not demandable from a person in specie, and is not obli- 
gatory on him, his direction to another to pay it is not a cause of 
recourse against him, unless his responsibility is made a condition 
of the payment. —Fatiwa Alamgiri, p. 551.—B. Dig., p. 535. 


— — — — — — — — — — — — 


s ° 
e * Fataw4 Alamgiri, vol. iv, p. 550-—B. Dig., pp. 534 & 535. 


Principle. 


LECTURE IË. 





ON WASAYAH, QR WILLS. - 


re mee 


Definition—Constitution—Conditions and legal effects of Wills—Who are, and 
who are not, competent to make Wills—Proper subjects ang objectsof Legacies— , 
Usufructuary Wille—Will for charitable purposes—Revocation of Willa 


Wasayan is the plural of wasiyat. Wasiyat meafis an 
endowment with the property of anything after death, as if 
one person should say to another, “ give this article of mine 
after my death to a particular person.”* 

The thing so given is termed “ músá bi-hi,” or subject of 
the bequest; the person who wills that it be given 1s 
denominated the“múst,” or testator; the person in whose favor 
the will is made, is called “the músá la-hu,” or the legatee ; 
and the person appointed to carry the will into executien is 
called “the wast,” or executor.* a 


Wills are declared to be lawful in the K után and the 


traditions (ahddis), and all our doctors, moreover, have con- 


curred in this opinion.—Hidéyah, vol. vi, p. 468. © 8 


DCCXXXIII. A will (wasiyat) is constituted 
by saying—‘“I have bequeathed such a thing “of 
such an one,” or “I have bequeathed towards} such 
an one,” or by any other words that are commonly 
used instead of these.] / ‘ 


e æ 


* Vide Hamilton’s Hidéyab; vol. iv, pp. 466 & 467. 

. To bequeath, in the lan e of law, is to confer a right of property in 
a igo thing,,or in a profit or advantage in the manner of a gratuity, 

ed till after the death of the testator.-Fatawé Alamgiri, vol, vi, 
P. 139.—B. Dig., p- 613. ba n - 

t The difference between the two expressiona lies in the prepositions ; 
the first being “ ld-hw,” which signifies that the bequest is made for the 
Gegatee’s own benefit; and the nd being “ ilá,” which indicates that the 
party to whom the bequest is e is executor.—Jbid. ge, T 

t wave Alamgiri, vol.’ vi, p. 140.- B. Dig., p. 13. Durr-ul-mukhtér,. 
P. a ` F i ' 


ON WILLS. MT. 


DCCXXXIV. A will may be made verbally as “rave: 
well as by writing.” — a | 
DECXXXV. A bequest may iso be made by a Princip. ` 
sign or signs, if the person bequeathing is so sick as 
to be unable to speak, provided the meaning of the 
sign or signs made by him is intelligible, and he 
died without regaining the power of speech. ; 
A sick man makes a bequest, and, being unable to speak, gives a Illustration. ` 
nod with his head, and it is known that he comprehends what he 
eis about ; in these circumstances, if his meaning be understood, the 
bequest*is lawful ; but not otherwise. And it is implied that he 
dies without regaining the power of specch ; for then it is evident 
that thore was go hope at the tiine of the bequest of hia being able 
to speak, and his condition was therefore the same as that of a dumb 
man.—Fatiwa Alamgiri, vol. vi, p. 168—B. Dig., p. 641. 
DCCXXXVI. The conditions of a yalid bequest Principle. 
or will are—that the testator be competent to make a 
transfer of the property; that the legatee be compe- 
tent to receive it, and that the subject of the 
bequest be à thing susceptible of being transferred 
after the testator’s death, whether it were in existence 
at the time of bequeathing or not.f 
e 
Tt is essential to the validity of a will that the property Pregpdent. 
willed away should exist in the poxysesgjon of the testator 
at the time of bis death, otherwise the legacy will have 


J 


— = — oer — — 


ANNOTATIONS. 


decxxxiv. There is no preference shown to a written over, a nuncu- 
pative will, and they are entitled to equal weight, whether the property 
which is the subject of the will be real or personal.—Macn. M. Å, 
chap. vi, prine 1. ° 

decxxxvi. Itisnot necessary that the subject of the legacy should exist 
at the time of the execution of the will. It is sufficient for its validity ‘ 
ihat it should be in existence at the time of the death of the testator.—* 
Macon. M. L. chap. vi, princ. 8. a 














— — — O — — — — 


* A written will is in this country termod “ Wasyat-ndmak,” while a 
pple will is called simply “ Wasiyat,” and sometimes “ Wasiyat-i 
cabdni. s ® 

$ 

t —— Alamgirf, vol. vi, p. 130. - B. Dig., p. 614. Durr-ul-Mukhtér, 
p. BY. 
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Principley 


echap. vi, prinç. 4. 


mom no-effect, Forinstance, if a person leave. by will on 





his flock ofsheep to another, and it appear that, at, the tiss- 
of his.death, he had no animal of this description, the legacy’ i- 
will be void, tm the principle of its being necessary, Het the’ 
property should exist in the possession of the testator at th B 


„time of his death——Macn. Prec, chap. y, case i, p. 240.. 


`: DCCXXXVII. It is also a condition that the | 
bequest be accepted, either éxpressly or by implica- ` 
tion (a), which is by the legatee’s dying before ° 
rejection or acceptance, whereupon his death becomes 
an acceptance, and his heirs inherit the legaey.*"~ ° 
(a.) Acceptance may be inferred from condugt, as by giving — 
operation to a bequest, or purchasing something og account of the 
heirs, or paying debts ; in which case the acceptance is good as if 
made in express terms.—Fatawa Alamgiri, vol. vi, p. 139. — 
B. Dig., p. 614. — 
The property of a legateo, in a legacy is established by his 
acceptance of it.—Hidayah, vol. iv, p. 474. 
Our doctors argue that a legacy establishes the property in the 
legates de novo, and does not vest by succession angl descent as in 


. the case of inheritance ; and such being tho case, it rests, there- 


-fore, entirely on his acceptance, as no persoy can be made proprie- 
tor of anything against his will—Hidayah, vol. iv, pp. 474 & 475. 


= DCCXXXVIII. Acceptanee of a bequest must 
be made after the death of the testator, in so much 
that if it be accepted or rejected during his life, 
either act is void, and the rejector is still at liberty 
to accept after his death.* 


Acceptance or rejection of a bequest is not established until 
after the death of the testator; for us the bequest does not take 


— —— — — 
— eee 


e ANNOTATIONS, 

docxxxvii. There is this difference between the property which is the 
‘subject of inheritance and that which is the subject of legacy. ‘The former 
‘becomes the property ofethe heir by the mere operation of law; the 
latter does not become the property of the legatee until his consent:ahall. 
have “been obtained either expressly or impliedly.-Macn. M. a, 


OB 





* Pathwh Alamgfrt, vol. vi, p. 139.—B. Dig., p, 614. 


of witas.- w. 


offedt befbte-that ovont; those cannot- be-previonsly inégabded. 
Henco the agoeptance dr réjéction during the life of he — 
haw ‘no effoet, in the same mannerias anacceptance declared before. ™ 
the’ existerics of a contract. If, therafere, a legates accept a ` f 
bequest after the of the testator, it is valid, notwithstanding. x 
that be may have rejected it during his lifetime.—Hiddyah; 
vəl iv, p 473 ©... ° 
» Jt is to be observed that ‘acceptance, in cases of bequest, is of Miustrațion, 
two. kinds: 1——Hxpress, which needs not to be explained. 
2.—Emplied, which is where the legatee dies without having either 
declared his acceptance or refusal ; for this also is acceptance 
* in effect’ ;ebecause the bequest is rendered complete on the part of 
the testator by his death, (in other words, it cannot be rescinded 
after fhat event) ; and as it was suspended in its effect purely in 
deference to his right of rejection, it of course falls into his pro- 
perty upon his demise ;—in the same manner as holds in a case of 
sale with a reserve of option to the purchaser, in which instance, 
if the purchaser die without formally signifying his assent to the 
sale, it is then regarded as complete, ani the article sold is consi- 
dered as part of his estate.—Hidayah, vol. iv, p. 475, 


DCCXXXIX. The legal effect of a bequest is to Principle. 
confer on the legatee a new right of property in 
«the same way as in the case of gift, and the bequest 
becomes vested ih him by acceptance; so that, if he 
aecept after the death of the testator, his ownership 
of the thing bequeathed is established, whether he 


takes possession of it or not. If the legatee reject a 
bequest, it is cancelled.* 


DCCXL. A bequest to a stranger to the amount Principle.. 
of a third of one’s property is valid even without 
the consent of his heir or heirs, but a bequest to 
1im of more than a third is not valid unless consent 
is given to it by all the heirs of the testator after his 


death. e 
| PEENE. EEEIEE 


& 





¢ 


+ 
ANNOTATIONS. » 


deexl. Legacies cannot be made to a larger amount than one-third 
of the tetsator’s estate; without the consent of the heirs.—Macn. M. Lu; 
chap. vi, princ. 2. 


— — —— —— EE ——— — 


A Fatáwá Alamgiri, vol. vi, p. 139.—B, Dig., p. 614. 





At on wits: 


> A bequest tra stranger is. valid without. the consent of thè- 
heirs, but nót beyond a third of the estate; unless : to by 
them after the testator’s death. ¢ It is implied that they are of full. 
age, and no regard is had to their permission granted. during. 
the lifetime of ‘the testator.—Fatawa Alamgiri, vol. vi, p. 1$0:. 
B. Dig., P 614. Ao ig ie a 
It is to be observed, as a general ‘rule, that. where a person 

performs with his property any gyktuitous deed of immediate 

operation, (that is, not restricted to his death), if he be in health at 

the time, such deed is valid to the extent of all hia property,—or if 
he be sick,* it takes effect to the extent of one-third of his property; 

and where a person peforms such deed with his property, 

restricted to the circumstance of his decease, it takes effect to the 

extent of a third of his property, whether at the time he bt sick 

or in health.— Hidayah, vol. iv, pp. 503 & 504. 


Still, however, a declaration of this nature made in health pre- 
cedes a declaration of the same nature made in sickness. It is 
also to be remarked, that ẹ sickness of which a person afterwards 
recovers is considered, in law, as health t—Hidayah, vol. iv, p. 504. 


Ifa person make a will in favour of a stranger to the amount of 
a third of his property, it is valid, although the kerra of the testa- 
tor should not be consenting thereto, for it is so regorded in, the 
traditions.—Hidéyah, vol. iv, p- 468. F 


It is to be observed, however, that although a will, bequeathing 
more than a third of the testator’s property, be not lawful, yet if 
the heirs, being arrived at the age of maturity, should give their 
consent to it, after the death of the testator, it then becomes Valid ; 
for the objection to its validity is founded merely on a regard to 
their right, and, therefore, does not operate any longer after they 
themselves agree to forego such right. Their consent, indeed, 
during the lifetime of the testator is not regarded ; for this is an 
assent previous to the establishment of their right, they are, there- 
fore, at liberty to annul it upon the death of the testator, “ft is, 
otherwise where the consent is given after that event; for ag this 
is an assent subsequent to the establishment of their right, they 





— 





* Arab., “ Mariz.”—This, term Nterally means “sick.” But in the 
language of the law, it is used to signify death-illness. 

t This passage has no plage in the Arabic copy. It has been introduced 
fram other authorities in the Persian version as & premiss necessary to the ' 
complete understanding of what follows.—Note by Mr. Hamilton. 

The above is to be found in the Jémi ur-Ramiz, in which it is also laid’ 
gown, that if an illness “ayia, Fe more than a year, then although the 
patient should afterwards die of that illness, yet the same must be con- 
sidered as Aealth after the expiration of one year till he become bed-ridden. 


* R re a 
ON WILLS, » 


io not afberwards xt Hberty te annal it—Hidéyak, vol iv 
ABE de £70, : — 


— LA 
DCCELI. A bequest by a person having nd Principk. 
heir is’ valid even to the extent of his or her whote 


property. s ' 
When a man bequeaths his whole ostate having no heirs, the 
heqyest takes effect, and there is no occasion for any assent on the 
part of the public treasury (Bagit-ul-mál).* 
Where a pereon makes a will in favor of part of his heirs, mustration 
, the samo rule holds as in the case of bequeathing more than a third f 
to a stfanger ;—in other words, the deed is not valid, unless the 
othereboirs give their consent to the disposition after tho death of 
the testator ; and their consent previous to his death will have no 
effect. It is to be observed that, in every instance where a will is 
rendered valid by the eonsent of the heirs, the legatee derives 
his property from the testator, not from the heirs, This is the 
opinion of our doctors.—Hidéyah, vol. iv, p. 470. 


è ' 
af 


v 


Consequently, — 


DCCXLIL A bequest of any portion óf one’s Principis. 
estate to one or some of the heirs is not valid except 
«yhen consented to by the rest of the heirs. : 


A bequest to an heir is not lawful according to wet without the 
consent of the other heirat 

If a man make a bequest in favor of part of his heirs, it is not Illustration, 
valid ; because of a traditional saying of the Prophet, “God has 
allotted to every heir his particular right ;” and, also, because 
a will in favor of part only of the heirs is an injury to the rest; 
and, therefore, if it were deemed legal, would induce a breach of tha 
ties of kindred. Besides, it is gaid in the traditions, ‘ a bequest 
to particular heirs is unjust. ”—Hidáyah, vol. iv, p. 472. 
* It is to be observed that in judging whethor the legatee be an 
heir, or otherwise, regard is paid to the time of the testator’s death, 


EPEAN EE AAEN 
Annotations. r 


dcexlii. A legacy cannot be left to one of the heirs without the 
consent of the rest.—Macn. M. L., chap. vi, prine. ‘3. 


à 


i 








* Though it is ultimus heres.—B. Dig., p. 615. 
t Fatéw4 Alamgiri, vol. vi, pp. 140 & 164.—B. Dig., pp. 615 & 696, 
“a Ẹ So say the Compilers of the Fatáwá Alamgiri. 
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-Llustrations. 
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“the permission of the other heirs. If permitted 
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_, In determining whether, ¢ person ip an heir oy mot; meget ia 
 . t be had to the time of the testator’s death. Thus if a man makes 


<< ,, & bequest in favor of his brother, who is his heir at the ‘tine, “and: 
_ iu a séi ts afterwards born to him, the bequest to thd trother is 
. owplid; but if-at fhe time of the bequest to his brother the testator 
has a son who afterwards dies befog? himself, the bequest to the 


brother is cancelled.* . E 4 

DCCXLUI. If a bequest is made to an heir 
and also to a stranger, the bequest with respect to, 
the heir’s portion, even if it were less than‘a‘ third, 


is not valid without the consént of the.other heirs, 


while that which respects the portion of the stranger 
is valid without such consent, provided the portion 
bequeathed to him does not exceed a third of the 
testator’s estate; otherwise the consent of the heirs 
is requisite to the validity of such bequest. 


If a person bequeath any article jointly to one of bis heirs and a - 
stranger ; in this case the bequest in favor of the heir is not 
admitted, and a moiety only of the legacy is given to the stranger; 
because, as an heir possesses the capacity of being a legatee, he 
therefore obstructs the stranger in the title which he-would other- 
wise have to the complete legacy. It ig not so where a legacy is 
left between one person living and another dead, for hese the whole 
goes to the living-legatee, since as a dead person is incapable of 
succeeding to a bequest; there is no obstruction in this instance. 
Hidaéyah, vol. iv, pp. 495 & 496. 


When a man makes a bequest to a stranger and his heir, the 
stranger takes half the bequest, and the remainder is void, and, in 
like manner, if the bequest be to a homicide and a stranger. 
This is contrary to the case of an acknowledgment ; for if ons 


_ were to acknowledge a specific thing or a debt in favor of his ‘heir 
‘and a stranger, the acknowledgmeut would be void as to. the 


stranger also.* i 

: Af it be made to an heir and: a stranger, it is valid, as to the 

share.of the stranger, ad dependent as to the share of the heiron | 
| oy them, it b: 

lawful ; and, if not permitted by them, it is void—nùo regard beiiig 

had to a permission granted in the lifetime of the testator; 89. 


_that they may afterwards retract.* 


* Fatéwi Mamgiri, vol: vi, pp. 140.4 1@.—B, Dig,; pp. 618,616 & $86. `. 


ON WILIS, ay 


DCCXLIV. It is, however, lawful to make’ « aa ia 
uest to the son of one’s heir, and the bequest ia — 
vAlid.to the extent of one-third without the consent ‘| ' 
' ofthe heirs. * , 
Tt is lawful to make a bequest to the son of one’s heir, or to 
spo own mukdiab,* or muddabar,” on a favorable construction of 
» DCCXLV. In all cases where there is any occa- Principle 
sion for the assent of the heirs, the assent is lawful 
. only where the person who grants it is competent to 
grant;—as, for instance, when he is of maturë age, 
and èf sane-mind.f i 
DCCXLVI. Ifthe assenting heir, being of mature Principle. 
age, is sick, but afterwards recovers from his illness, 3 
the assent is valid; and if he die of the illness, tbe 
assent is to be treated in the same way as if it were 
a bequest; so that, if the original legatee be an heir 
of the assenting heir, the assent is not lawful unless 
concurred ix by the other heirs of the sick person ; 
But if the original legatee be in the position of a 
stranger to the sick person, the assent is lawful to 
the extent of a third°of his estate. 
DECXLVII. After the heirs have once assented Principle. 
to a legacy in excess of athird of the estate, or in 
favor of an heir of the testator, or of his slayer, they 
cannot refuse to deliver the subject of bequest, and 
may be compelled to make delivery, as the legatee 
does not take from them, but from the testator.f 


DCCXLVIII. Ifnot consented to, by all the heirs Principle. 
of the testator, his bequests, though made to several 
ersons, are valid only to the extent of one-third of 
is estate, and this one-third is to. be proportionately 
divided among them all. 


If a man bequeath a third of his property to one man, and a Illustrations. 
third to another, and the heirs refuse their consent to the execu- 











* Vide page 276 of Lecture viii delivered in 1873. 
t t Fobhwé Alamgést, vok vi, p. 140—B, Dig.. pp. 615 & 626, 
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Wr ion of both boguests, ono-third is, in that ense, disided 
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between the-two legatbes. For whore the will exceeds a TARN b 

7 the estate, and the heirs refuse their consent to the ezon nii y” 
the whole, it is then restricted to one-third, as has been $ret 
explained ; and as, in the present instance, the right’ of noth 
claimants ià equally good, and the third is capable of division, 
it is therefore divided equally between them.—Hidfyah, vol. iv, 
p. 482. 


' Tf a man bequeath a third of his property to one person and a 
sixth to another, and the heirs refuse to confirm the whole, in 
that oase one-third of the property is to be divided between the 
legatees in three equal lots; two to the legatce of tha third, and* « 
one to the legatce of the sixth.—_Hidayah, vol. iv, p. 482. 


Prnipl, DCOXLIX. But if consented to, or allowed, by 
x all his heirs, the testator can lawfully bequeath any 
portion or even the whole of his estate. 


Tilustrations, If a person bequeath a particular number of dirms, without 
specifying the relative proportion they bear to his estate,—such 
as a half, a third, a fourth, or the like,—it is valid, but is exe- 
cuted only to the extent of a ¿kird of his whole property, 
unless the heirs be willing to confirm the whole—Hidéyah, 

4. 


vol. iv, p. 484. 


t 
When a man has bequeathed a third of his property to one” 
man, and a third of it to another, and both bequests are allowed 
by the heirs, the legatees have two-thirds. und the heirs one-third% 
and if the bequests are not allowed by them, the legatees have 
the third between them in halves.* 


When a man has bequeathed a fourth of his property to óne 
rson, and a half of it to another, and both bequests are allowed 
y the heirs, the legatec of the half takes a half, and tho legatee 
of the fourth takes a fourth, and the residue goes to the heira, jn 
proportion to the shares appointed for them by Almighty GM. 
When the heirs do not allow, the legacies, they are valid from the 
testator’s third, which is to he divided among the legatees in seven 
s, four of which are for the legatee of the half, and three for 
the legatee of the third. This was the opinion of Abú Hanf- 
fah. But, according tô Abú Yusuf and Muhammad, the third of 
the property should be divided into three equal parts, and twa of 
them given to tho legatee of the half, and one to the legatee 
of the fourth.* 


—— — — — 
a * Fatáwá Alamgtri, vol. vi, p. 160, -~B. Dig., pp, 126, 127, 
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: TF a porso fitet bequesthed the whole of his estate to one anak, bngyan 
and then a third of it to another, and the heirs refuse their aasent, 
ih that case, Dne-third of his estate is divided into four shares, T 
which threo ate given to the legatee ofethe whole, and onè tó the Utvstrations, 
patge of thathird. This is according to the two disciples. 
‘shat the third of the estate must be divided equally between 
the legatees.*—Hidayah, vol. iv, p. 484. $ 

If a person bequeath a postion of his estate, the legatee fa, in 
that case, entitled to the smallest portion allotted to any of the 
heirs, —provided, however, that such portion be not less than a 
sixth, for then a complete sixth must be given to him.—Hidayah, 
vol. vi, p 488. 

When a person has bequeathed to another something, or a 
portion out of his property, or some of his property, the explanation 
of this rests with himself while he is alive, and with his heirs after 
his death. And if he, should bequeath a share (saham j), or part 
(juz), the heirs are to be told to give what they please. This is 
fonnded on the common acceptation of the word saham ; but it is 
said in the Mabsút that the leg tes of a saham should have an 
equivalent to the smallest share of the heirs, provided, according 
to the disciples, that it does not excoed a third, the reports of Abú 
Hanffah’s opinion being contradictory. When a person has 
bequeathed a*sakam of his property, and has no heirs, the legatee 
Sakos a half; for the bayit-ul-mál, or public treasury, is in the place 
of a son, and the cade is as if he had left two sons, when the estate 
would be equally divided between them.—Fatáwá Alamgiri, 
vol. vi, p.,152.—B. Dig., pp. 628 & 629. 

DCCL. If a person bequeath a part of his Princip. 
property to another without specifying the amount, 
the heirs are at liberty to give whatever they please 
to the legatee. 

For here the amount of the bequest is unknown ; but as the Reason. 
«uncertainty with respect to that is no bar to its validity, it is 
therefore valid; and such being the case, and the heirs being the 
representatives of the testator, it is consequently, at their discre- 
tion to fix the amount, in the same — as the testator him- 
self might do if he were living.—-Hidayah, vol. iv, p. 488. 

DOCLI. If a person bequeath a victh of his property to Principle 
another, and afterwards before the same or another company, 
bequeath a third of his property to that same person, in 


I nl a ae ee 


© 
* The author of the Hidáyah by citing the ent of Hanifah 
an irs o te itr tt el seni of Hal 
alóne.— Vule Hidhyab, vol. iv, pp. 484 & 485. i 
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Wilge this case, the legatee is entitled toa third of the testats’ 
ina  S8tate, whether the heirs be consenting parties or not the 
sixth being included in the latter bequest of the third 1 


¢ 


, VOL iv, p. 488, 


wiipl,  DOOLIIL. If a person bequeath s third of any particular 
property, and two-thirds thereof be lost, and the remainder 
come within a third of the testefor’s estate, the legates is 
entitled to the whole of such remainder. 


Llastrations. If a person bequeath to another “ a third of his dirms,” amount- 
ing in all to three thousand, or “ a third of his goats,” amounting 
in all to three, and afterwards two-thirds of the dirms or ‘goats bè 
lost or destroyed, so that only one-third remains, and the remain- 
ing third does not amount to a third of the whole of the testator’s 
property (he having been in possession of other things besides the 
dirms or goats), the legatee is entitled to the complete remaining 
third ; that is, to a thousand dirms in the first case, and to one 
goat in the second.—Hidiayah, vol. iv, pp. 488 & 489. 


If a man bequeaths a third of his dirms, or a third of his 
flocks, and two-thirds of them happon to perish, leaving what 
remain no more than a third of his property, the legatce is enti- 
tled to the whole of the remainder. But if the bequest were ,of a 
third of his clothos, and two-thirds were to perish, still leaving the 
remainder less than a third of the whole proporty, the legatee 
would be entitled to no more than a third of tho remainder. It 
is said, however, that this applies only to clothes of differeft 
kinds ; for if all tho clothes be of one kind, the oase is te be 
treated in the same way as that of the dirms. Tn like manner 
all things estimated by weight or measure of capacity are to be 
treated in the same way as dirms, but mansions of different 
kinds are like clothes df different kinds, according to Abú Hanf- 
fah.—Fatawa Alamgiri, vol. vi, p. 161.—B. Dig., p. 631. 


Principe: —- - DCCLITI. [Jf a person bequeath to another “his son's 
ortion of inheritance,” such bequest is null; whereas, if he 
bequeath “am equivalent to his son's portion,” such bequest 
is valid. i 

Mustration, For the first is a bequest of what is the property of another, 
whereas the second is merely a bequest of something similar ; and 
the semblance of a thing is different from the thing itself, not- 
withstanding its yate be determined thereby. Zifer is of opinion 
that a bequest of the former nature is likewise valid ; because at 
e time of making it the portion belonged evidently to the testa- 
be In reply to this, howevey, it is to be observed, that the legacy 
does not take place until after the death of the testator, when 
tho property does not belong to him, and hence his bequest of his 
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ON WILLS, í "RY 
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DOGLIY. A will made by a Musalmán in favor of a 
Bimmi* ia —** aad vias sored > but a bequest in fayay Per 
of an alien*. who is not a Mustémin is not lawful. 


A bequest of a Musalmaén in favor of a Zimenf, or of a — Linstagtions. 
is favor of a Musalmdn, iq valid: the former, because God h 
said in the Kerdn, “Ye are not prohibited, O believers, from * 
of benevolence towards those who subject themselves to you, and 
refrain from battles and contentions ;’—and the latter, beoause 
Zimmis ın virtue of their compact with the Musalmdns, are consi- 
dered jn ¢he same hght with them in all temporal concerns , and, 
aa on this principle, an intercoursd of good offices towards each 
othef is held dawful durmg life, they are therefore in the same 
manner permitted to extend beyond the grave. It is related in 
the Jdén: Saghir that a will ın favor of a hostile mfidel 16 not 
valid, as God has prohibited ın the Kurda the exercise of bene- 
volence towards them.—Hidayah, vol. vi, p. 473. 


A Musalman may lawfully make a bequest to a Zimmf, or vice 
versd, but a bequest to an alien who 1s not a Jfastdmn is not law- 
ful. Ifa Muslim mako a bequest to an alien living in a dér-w-harb, 
or foreign country, the bequest 1s not lawful, though the hers 
showld gıve their consont. Ahd if the alien should come into the 
“Mushm territory under protection, with the intention of taking 
bis legacy, still he cannot do so even with the consent of the heirs. 
This is when the Muslımawho made the bequest was in the dér-ul- 
Islam at the time. If he were also residing ın the dér-ul-harb, 
“our” doctors differ as to the legality of the bequest. When the ` 
shon 1s a Mustánun, residing m the Muslim territory, ıt seems, on 
the authority of the Zalir Raw dyet, that a bequest to him would 
be lawful to the extent of a third of the testator’s property without 
the consent of the heirs, and beyond that amount with their con- 

sent. But a bequest by a Muslim to an apustate is not lawful.— 
-Fatawé Alamgírí, vol vi, p 141.—B. Dig., pp. 616 & 617. 


DCCLYV. A will in favor of a foetus in the Pr tmeipé. 
womb, and a will bequeathing a footus, are both 


— — — — — 
— — — — — — 





ANNOTATIONS, ° 


docly, The ground on which the first case proceeds is, that a legacy 
is, in a manner, a succession to property; and as a foetus is capable to 








9 
* Vide Lectare viii of 1873, pp 280—982. 


ough difference of religion is an impediment to succession. Vide 
tibiae al of 197. á podi 
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valid, provided the birth happens in legs than sik , 
months from the date of the will.—-Hidayah, vol. iv,‘ 
Pp- 417. Vide Fatáwá Alamgirf, vol. vi,.pp. 140 & 
141.—B. Dig., p. 617. a 3 


DCCLVI. A bequest to the person from whom 
the testator had received a mortal wound is not valid; 
and if the legatee slay his- testator, the bequest in 
his favor is rendered void, unless, however, the heirs 
consent to such bequest. , 


If a person make a bequest in favor of another from whom he 
has received a mortal wound, it is not valid ; whether the mur- 
derer be one of his heirs, or a stranger, or whether he may have 
wounded him wilfully or by misadventure, provided he be the 
actual perpetrator of the deed ; because it is recurded in the tra- 
ditions, that “there is no legacy for à murdorer;” and also, 
because, as the person who gave the wound has hastened the 
death of the testator, he is, by way of punishment, excluded from 
the benefit of the will, in the same manner as a person under 
similar circumstances is excluded from inheritance. So likewise, 
where a man, having made a bequest ia favor of a particular 
person, is afterwards killed by that persgqn, such bequest is 
invalid. If, however, in these cases, the heirs should‘ give their 
consent, the bequest then becomes valid, &ccording to Hanifah aad 
Mubammad.—Hidayah, vol. iv, p. 471. e 


A bequest to a person who slays the testator, cither intentionally 
or by accident, is not lawful, whether tne bequest were made before 
the deathwound or after it. But if the heirs assent to the bequest, 
it is lawful, according to Abú Hunffah and Muhammad.* 


— —— — — — — 











ANNOTATIONS. 


succeed in the case of inheritance, it is so likewise in the case of a legacy, 
that being analogous to inheritance.—Hidayah, vol. iv, p. 477. 

The ground, on the other hand, on which the second case proceeds 
is, that the existence of the. ltus is understood at the period of making 
the will; and as the legacy of things not yet in being, (such as the fruit 
a tres may hereafter yield) is valid, it follows that a legacy of a thing 
actually existing ie valid a fortiori,—Jbid., p. 478. 


— 





* Fatáwá Alamgiri, vol. vi, p. 140.—B. Dig.. p. 616. ° 
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A A bequest to the mukdtab, or mudabbar, or umti-waladt of the 
, @layer is also unlawful without the consent of the heirs, * 


* DCCLVIII. A bequest to the parent or other prisipk. 
ancestor, or child, or other descendant of one’s slayer 


* is valid.» : 


It if lawful to make a bequest to the son of one’s heir, or ‘to 
one’s own mukdtab, or mudabbar,t on a favorable construction of 
law ; Bo also to the parent or other ancestor, or child, or other 

_ descendant of one’s slayer, and to the mukdtabs, mudabbars, and 
absolute slaves of all these.t + 


DCCLIX. When a pefson makes a hequest, Principle 
being in debt to the full amount of his property, the 
bequest is not lawful, unless the creditors agree to 
reledse the property pro tanio.{ 


If a person’ deeply involved in dobt bequeath any legacies, such 
bequest is unlawful and of no effect ; because debts have a pre- 
ference to bequests, as the discharge of debts is an absolute duty, 
whereas bequests are gratuitous and voluntary ; and that which 
ig most indispensable must be first considered. If, however, the 
creditors of the deceased relinquish their claims, the bequest is 
then valid, the obstacle to it bemg removed, and the legates being 
supposed to stand in need of his legacy.—Hiddyah, vol. iv, p. 476. 


„~ DCCLX. A bequest by a person who is free Principle 
and sane, whether,a man or woman, is lawful; so 

also is the bequest by a person who is travelling and , ‘ 
is separated from his property lawful.t 


_ DOCCLXT. A bequest by ‘any one who is Principle. 
incompetent to do a gratuitous act is invalid.t 








* Fatéwé Alamgírí, vol. vi, pp. 140 & 441.—B, Dig. pp. 616 & 617, e 
+, Vide Lectura viii of 1873, pp. 280—282. 
$ -Fatéw4 Alamgfri, vol. vi. pp. 141 & 142.—B. Dig., pp. 616 & 617. 
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DCOLET. A bequest by an insane person, œ & 
mubdted or a mázún,* is not valid. Andif a person is 
insane at the time of shaking his will, but afterwards recayers 
from his insanity and then dios, still the bequest is wolawful 
for want of cqmpetency at the time of making it. 


DCCLXHI. A bequest py a minor at any stage. 
or age of his infancy is invalid. ` 


A bequest by a youth under puberty, whether he be a muráhíik 
(that is, approaching to puberty), or not, is unlawful according to 
us."t And it makes no difference whether the yoüth be per- 
mitted to trade or be under inhibition, or whether he dig before 
puberty or after it. So also, though he should shy, “If I arrive 
at majority, a third of my property is to such an one,” the bequest 
is not valid for want of competency at the time of making it, But 
with regard to an absolnte slave or a mukdtabh, when they refer a 
bequest to a time subsequent to their becoming free, it is vatid.t 


A bequest by an infant is not valid. Shdfeé maintains that it is 
valid, provided it be made to ua didcrect and advisable : 
The arguments of our docturs, m support of their opinion upon 
this point, are twofold. Furst, a will ıs a voluntary act, oqueorn- 
ing which an infunt has not a capacity of forming a proper juåg- 
ment. Secondly, the declaration of an infaut is not, of a binding 
nature ; but if the validity of a bequest by snch were admitted, 
that effect would follow of course.— Hidáyah, vol. iv, p 476. . 


DCCLXIV. A bequest made by a minor becomes, 
however, effective ab initio upon his confirming or 
ratifying the same after attaining majority. 

If a youth or a mukdtab make a bequest, and the former after 
attaining his majority, or the latter after obtaining his freedom, 
allows it, the bequest is valid, ab inito. t : 

DCCLXV. If aperson who is poor bequeath to anoth 
“a third of his property,” and afterwards become rich, the 
— is in that case entitled to a third of his estate, 
whatever the same may amount to; for the bequest does not 
take effect until after the death of the testator; and there- 





* A Mdvin is a slave who is permitted by bis master to earn for his 


o emancipation 


9 
t Fatáwá Alamgírí, vol. vi, pp. 141 & 142.—B. Dig., pp. 616 k 617, 
$ So say tho Compilers of the Fatáwá Alamgirt. y 
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. wealth..Hidfyah, vol. iv, p. 492. À 


DCCLXVI. A will made by a person in jest, OF Principle. 
“under compulsion or mistake, is not valid.* 


DOCLXVII. A legacy left to two persons, one Principle. 
eof them being aż that time dead, goes entire to the 
` living Tegatee. - 


If a person leave a third of his property to “ Zayid and Umar,” Mlustrations 
and Omar be at that time.dead, the whole of the third is given to 
Zayid, whother the testator, at the time of making the will, may 
have been acquainted with the death of Umar or not; for as a 
defunct is not capable of becoming a,legatee, he therefore cannot 
prevent a living person from being so ;—in the same manner as 
where, for instance, a person bequcaths something “ to Zayid and 
toa wall.” According to one tradition from Abú: Yusuf it is said, 
that if.the testater wore not acquainted with the death of Umar, 
Zéyid is then entitled only to one-half of the third ; for on such a 
supposition the will in favor of Umar was valid in the opinion of 
the testator ; which sufficiently indicates his will and intention to 
have been that Zayid should receive only one-half of the third., 
But ifon the other hand, he was acquainted with the circum- 
stanco of Umar's death, it is evident that he intended that Zayid 
should receive the whole ; as a will in favor of a dead man is vain 
and useless.—-Hiddyah, vol. iv, p. 491. 


If a man should bequeath a third of his property to Zayid and 
Bakr, Bakr being dead at the time, whether with or without the 
lotowledge of the testator, or to Zayid and Bakr if he be alive, he 
being in fact dead, or to him and to the person in this house, no 
one being in the houso, or to him and to his posterity (atad), or 

* to him and to a child of Bakr, and his child dies before the testa- 
tor, or to him and to the poof of his children, or to him who may 
become of his children, and the condifipn fails at the time of 
his death, the whole legacy is to Zayid, in all of, these casea ; for 
the non-existing or the dead can have no right, and, there being 
no one tó contend with Zayid, the legacy is the same asif it were 
to him alone. “With regard to the case of Zayid and his posterity, 

e 








* Fatiwd Alamgiri, vol. vi, p. 142.—B. Dig. p. 617, 
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as they are to follow him after his death, they are to be oonbldaved 
as notexisting at present. In all these cases, the competitor 
with Zayid is out of the contest from the beginning ; but if he 
Were at first competerft to contend with hin, and should qubse- 
quently become disqualified by failure of a condition, Zayid would 
have only a half. Thus, ifa person should say, “A third of my 
y to Zayid and Bakr, if I die, he being alive or poor,” anil 
the testator dies when Bakr is dead or rich, or if he akould say; 
“to him and to Bakr if he be the house,” and he is not in it ; or,, 
“to him and the children of such an one if they become poor,” 
and they do not become poor till the testator dies, or “to him 
and to his bheir,”—1n all these cases, the legatee haseonly half of» 
the third. The principle ın these cases is that when the person 
conjoined with another enters mto a bequest, and then cofnes out 
of it by the failure of a condition, he does not occasion any cossa- 
tion to the right of the oth¢r, and that when he does not enter into 
the bequest for want of personality or competence (ahliat), the 
other takes the whole. And if one should say, “A third of my 
property between Zayid and, Bair,” Bakr bemg doad at the time, 
Zayed would have only a half of the third, because the word 
“ between” imphies a division m haff, insomuch that 1f he were to 
say, “ between Zayid,” and then stop, Zayrd would have a half also. 
Yet if one should say, “ A‘third of my property between the sons 
of Zayid and the sons of Bakr,” and one of them has no sons, the 
whole third belongs to the sons of the other. If one should 
bequeath a third of his property “jo Zayid and to Amr,” or 
should say, “between Zay:d and Amar,” and should then die, 


“and one of the legatees should die after him, half of the third 


would belong to tho survivor, and the vther half of it to the heirs 
of the deceased legatee. So, also, 1f one of them should die after 
the testator, but before acceptance of the legacy, and the survivor 
should then accept, both legatees would be eutitled to the bequest. 
But if one of them should die before the testator, the, share of the 
legatee so dying would revert to the testator.—Fatiwa Alamgiri, 
vol. vi, p. 161.—B. Dig., pp. 631—633. . 


DCCLXVIII. A legacy being bequeathed to two, 
rsons, if one of them, subsequently dies, only a 
moiety thereof gqès to the other. . 


If a person will that one-third of his property ‘be divided” as 
al between “ Zayid and Umar,” and Umar be at that time 
dead, Zayid 18 entitled to only one-half of the third ; for the words 
used by the testator clear}? denote his intention that each should 
have a half; but Umar being at that time dead, the will with res- 
pect to him is void.—Hidéyah, vol. iv, p. 491. j 


the 
sons ab the date of-the bequest, yet if were not men-* 


tioned by their names, as Ahmad, Zayid, and Bakr, or 
otherwise distinctly indicated by saying “ these,” the bequest 
— to the sons existing at the time of the testator's 


So that if those in existence at the date of the bequest should Iiustratiop, 


die, ad others are subsequently born, who are living at the time 

of the testator’s death, these also are entitled to the third of the 
property. If, however, the existing sons are mentioned by name, 

or are otherwise distinctly indicated, the bequest is only to them, 

and becomes void in‘the event of their death. Thus, when 

legatees are named, or otherwise distinctly indicated, the bequest 

to them is said to be special, and regard must be had to the time 

at which it was made.* e 


DCCLXX. A bequest of any article not exist- Priscipie. 


ing in the possession or disposal of the testator at his 
diecease, is null (a), unless it was referred to his pro- 
perty, in whicb case it must be discharged by a 
payment of the value (b). 


a) Ifa person bequeath “a third of his goats” to another, fustrations. 
had 


and it happen either that he has no goats, or that such a3 he 
were destroyed before his death, the bequest is null; for the con- 
dition of its validity is, the testator being possessed of the pro- 
party at the time of his decease, which is not here the case, If, on 
the contrary, having no goats at the time of making the will, he 
should afterwards acquire goats, so as to leave some at his death, 
ane-third of them goes as a legacy to Zayid (according to the 
Rawáyet-i Sahih) ; for hgre the condition of validity (namely, that 
the testator die possessed of the property) exista.—Hidayah, 
vol. iv, p. 492. H ° 

(2) Ifa porson bequeath “a goat of his property” to Zayid, and 
afterwards die without leaving any goatss the price of a goat must, 
in that case, be paid to Zayid ; for tho testator’s expression, ‘$a 
goat of ius property,” denotes lus intention to bequeath the worth 
nf the animal. If on the contrary, he neither bequeath “a goat 


A, Se eS, 
> * Fatáwá Alamgfrf, vol. vi, p. 169—B, Dig, pp 634 & 685. 
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of dis P nor ot his goats,” but simply a “ goat,” 
(to Zayid ut any relation to his property et herd of ge in 
that case there is a difference of opinion, some saying that r 
bequest is not valid, as the absolute expression of the tentatur 
denotes his intention to have been, a legacy of the anjmal itself, of 
„Which he had none,—whilst others maintaig it to be valid, for this 
geanon, that the tdstator having specified a goat, of which ho had 
none, must be supposed to have intended the worth of it, If on 
the other hand, the words of the testator were “ J degueath one of 
my goats,” in that case the bequest is evidently invalid ; because 
the relation to his herd of goats determines the legaty to have 
been restricted to the animal itself (A variety of amg this 
nature occnr, and are determinod on the principle now stated. )—- 
Hidéyah, vol. iv, pp. 492 & 493. R 


DCCLXXI. When a man who bequeaths a third of 
his property has no property at the time of such bequest, 
the legatee is entitled to a third of whatever he may be 

ossessed of at the time of his death. But if the Lig a 

— or of some particular kind of property, ás a 
third of his flocks, and they all perish before his death, the 
legacy is void.* 


Tnsomuch that if he should afterwards become possessed of othey 
flocks or another specific thing of the same kind, the right of the 
legatee would not attach to the subsequent acquisition ; yet if he 
had no flocks at the date of the bequest; but afterwards acquires 
them, and then dies, ıt would seem that the hequest is valid, And 
if he should say, “ a sheep from my property,” and have nono, the 
value of a sheep must be given. If the bequest were only of a 
sheep, without the addition of words referring 1t to his property, the 
bequest, according to some, would be valid, while according to 
others it would be invalid. But if the expression were “a sheep 
from my flocks,” aul the testator had no flocks, there is no 
doubt that the bequest would be void. And in like manner, 
with regard to @ther kinds of property, aych as cows, camels, and 
the like. Whon a person says, “I have bequeathed to thee a 
sheep from my property,” the bequest is ndè confined to the sheep 
that he may have at its date, but applies fo the sheep that may 
be among his property at his death ; and since this is the case, if 
the testator should afterwards die, leaving property, comprebend- 
ing sheep, with other things, the heirs are at liberty to give one 
of the sheep or ite value. There is nothing in the books as to the 
bee's being of the best, worst, or medium quality ; but accord- 
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* Fatáwá Alamgiri, vol iv, p. 163. -B. Dig , p, 638. 
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l opinion such a case, cither give 
— quality or its value. When a person says, 
* Turkish horse is a beyuest to auoh an one,”—~-those words 
ane to refer to a horse then in bis possession, not to ons 

hia may afterwards aoquire. So, also, if the oxpressiqns 

“my blind slave,” or, “my Sindian or Abypsinian slave ;*° 
while if the terms of the pes were only, “my Turkish horse 
to such an one,” without further addition or qualification, it would 
include hig property at the time and his subsequent soquisitions — 
Fatéw& Alamgiri, vol. vi, p: 163.~-B. Dig., pp. 635 & 636. 
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DOCLXXIL Ifa third person is declared by Prisopk. 


the testator to be a participator in the bequest already 
e by lím to two persons, he (the third person) 
is entitled to participate with the other two legatees. 


If a person bequeath one hundred dirms to Zayid, and one Miustrations, 


hundred to Umar, and afterwards declare Bakr to be a sein sae? 
with: them, by saymg “I have made akr a sharer with Zayid 
and Umar," Bakr is m that case entitled to a third of each of 
their portions, in order that he may be put on an equality, as the 
words of the testator evidently imply that mtention ; for the term 

Shinkat] used by him hterally means equality which it is here 

ossible to preserve, and there is no umpracticability in the execu- 
tion of the bequest. It is otherwise, where the portions of the 
legatees are unequal, as éf the legacy of Zayid were four hundred 
dirms and, that of Umar two hundred, and Bakr were declared by 
tho fstator to be a sharer with them ; for in that case the estab- 
lishment of an equality is impracticable, and therefore Bakr is 
entitled to receive a moicty of each of their shares, that they 
may be brought as nearly on an equality gs possible.—HidSyah, 
vol, iv, pp. 493 & 494. ' 


When a person bequeaths a third of hws property to one man, 
gad then says to another, “I have made you a partner and jomed 
you with him,” the thing belongs to them both? And if, after 
bequeathing to one man a hundred, and to another a hundred, he 
should say to a third, “I have made you a partner with them,” 
the person addressed would be entitled to a third of each hun- 
dred.~-Fatawi Alamgiri, vol. vi, p. 664.--B. Dig., p. 636. 


DOOLXXII. Ifa person, whose estate consists partly of Prnmpl. 


ready money, and pattly of debts due to him from others, 


— 





ANNOTATIQNA. 


@ 
dectaxiii, When a man bequeaths a thousand dirme, and leaves actual * 


Braperty end ontetanding debta due to him, the legacy is to be imane- 


d 60 ee MB 
Ls ats ee a one uka thousand dicta, amd ië thet iiem ` 







o not exiteed.& third of the exile prepésty s'ise $ö 
oaet E IEO of tha romy property, be —— 
excee of the ro , he is, "i 
& if the amount in hand pand aRerwards b! must 
be him, pf whatever sums may occasionally 


recovered by the heirs, until in this manner the amount of 
the jegecy be completely discharged.—Hidéyah, vol. iv, 
pp. & 491. 


i Renedo, The reason of this is, that the legatee is (as if it were) a part- 
{ ner with the heirs ; and, therofore, if his claim in particular were , | 
# discharged with the ready property (by its being applied-to the 
' payment of the whole of his legacy), an injury would be 
; to the right of the heirs, as ready money is allowed to be prefer- 
' able to money that is due—Hhdayah, vol. ıv, p. 491. 


` Principle. DCCLXXIV. The validity of a bequest of property 
! belonging to another rests upon the proprietor’s consent. 


+ Illustration, If a person bequeath a thousand dirms belonging to another, 
the execution of the bequest rests entirely on the consent of the 
proprietor, and ıt is optional with him to confirm it or not as he 
pleases. If he, therefore, after the death of the testator, give his 
consent, the bequest is valid, and the money paid to the iega- 
| tee accordingly. This consent, however, 1s purely voluntary and 
gratuitous ; whence if, after having signified it, the pérson refuse 
| to pay the money, it is lawful. —Hidayalf, vol. ıv, p. 501. . 


_ Principle. DCCLXXV. Any accident, occasioning uncer- 
tainty with respect to the legacies or legatees, gener- 
ally annuls the will. 


Tiiustratsons. TE a person bequeath three garments of different prices, leaving 
the best to Zayd, the next in value to Umar, and the worst to 

Bakr, and one of these garments be afterwards lost, without its 

being known which of them it was, and the heirs of the testatot 

declare, to cach legatee in particular, that “ his share is lost,” the 

bequest is null iz foto, as it is in this case uncertain who are the 

« legatees, and such uncertainty occasions an annulment of the will, 
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ANNOTATIONS, 
diately, paid if it do not exceed a third of the aetual property ; bat if it 
exceed a third, one-third is to be delivered to bim, and, as the debte 2 
gome in, he ie entitled to take a third out of every payment unti? hie 
© legacy is paid up in full,—Pathwé Alamgiri, vol. vi, p. 161.—-B, Dig, ` 
p. 63}, b i 
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à? tha beat being given to Zayid, two-thirds of 


pp. 496 & 497. 


Bair a the remaining third of each to Umar. 


heirs will deliver up the remaining gorments.—Fatéwé 





—Hidayah, vol, iv, 


Wills im favor of Relations (akárib*) or others, anà 
construction of such Wills. 


POCLXXVI. lfa man make a will in favor of Principle. 


his pext of kin (akérié*) without mentio 


name of any, it is to, be construed to be in 


the “nearest of kin 


failing them, in favor of the next in propioa 


on their failure, it 
bited degrees in the 
tor’s father, mother, 


heirs are not, however, 


legatees. 


If a person make a will in favor of his relations [Akrabah®], Mlustratio 


, it is executed in favor of 
degrees, 


ning the 


favor of 


within the prohibited degrees, 


is for the rest within t 


e prohi- 


order of proximity. The testa- 
or children, or other immediate 


the nearest of kin within the 


to be included among the 


prohibited 


and failing them, in favor of the next in proximity, and 
so on, with respect to the rest within the prohibited degrees, in 


regular suooesgi The 
but the father, mother, 
preheyded in it. This 
vol. iv, p. 529. 


will, in this case, ihcludes two 


or more ; 


¥ children of the testator are not com- 
the opinion of Hani fah.—Hidayeh, 


Adurib or akrabad ia the plural of karib (near), = signifies kindxed. 


* 


4 


ae "Om WiLL, 


i 


In the case of a bequest to akáríb, fo tions are Miguired 
by Abi Hentian to give a right to it, ' F partien sust he 
two of morb, aga plot hay A 
tha'neater excludes the more remote, as in tases of inheritance. 
ird, the claimant must be within the prohibited šo the 
testator, go that the eon of a Po uncle is not entitled to par- 
ticipate ih such a bequest. Fourth, the claimant must not be an 
heir of the testator. Subject to these conditions, ls 
Muslims, males and females, free and slaves, children and adulte, 
are all equal.* i ¢ 


According to the other two,t every one of kin to the testator, 
has an interest in the legacy, whether the relation’ be on the 
father’s or on the mother’s side, up to his most remote angestor in 
Islém ; and there is no difference between the nearer and the 
more remote, one and many, infidel and Muslim.* - 


According to the two disciples (Abi Yusuf and Muhammad), 
the will includes such, as are descended from the most distant 
progenitor of the testator, professing the Musalmin faith. The 
argument of the two disciples 1s, that the term relations being in 
general applied to all of the same blood, the will, therefore, , 
extends to all such as fall under this description to whatever degree 
removed. The arguments of Hanifah are, that legacies are a 
species of inheritance; and, as in inheritance, the ge- 
ment here described is observed with respect to the heir&, it is 
aldo observed in the payment of legacies.--As, moreovey, the 
plural term (akrabah) mentioned in mheritance nyans fte0,f so 
likewise ın bequest. Besides, the object of the testator in this 
beqnest is to compensate for bis deficiencies, during life, with 
respect to the ties of kindred,§ which affects only his relations 
within the prohibited degrees. The parents or children, more- 
over, are not styled relations (akrebah), insomuch that if a 
were to call his father “his relation,” (karib), he would be 
considered as denying his parentage. The reason of this is that, 


+ 
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* Fatéwé Alamgirt, vol. vi, p. 179.-—B. Dig. p 644. 

+ That is, the two disciples, Abú Yusuf and Muhammad. 
wit Here is something like a contradiction, fier it was before said that “ the 

incindes two or more,” Thia, however, is not to be taken as exeluding 

any nimber above two, but merely as comprétiending the dual ae well as 
any higher number, Note by the Translator of the Hid4yah. 

§ Arab. “ Sildi Rehn.”—This i» technical term, oom 
spplication the kindred within the prohibited dogroes —— — 

$ 


-= woe m= 


and hid js not by means of another. In short — 
i Boo to Sane to er te ġnestiðn is restricted in * 
operation th the. prohibited relations of the testator; whereas, 


according tò the two disciples, it extends to {all the d ts 
Fr Teak distant: profeaciig Gee ah CRANA. 
wl, iv, pp. 610'% 520, 4 


Fatiwé 


, ing that no regard is to be paid to the order of relationship, If, 


. The opinion of Abú Hanifah haying been first cited in the 
mgíri, it must be concluded that preference is given 





All aro agreed that an hei has no right to the legacy.+ 


DCCLXXVII. The nullity of a bequest in favor Principle, 


of an heir depends, however, on the legatee’s being 
go at the time of the testator’s death, as well as upon 


the non-consent of thesother heir or heirs.] 


If a person, having two paternal and two maternal uncles, make Mustrations. 
a will in favor of “his relations” (akrabah), 1t is in favor of the 
paternal uncles only, according to Hanffah; he holding that 
regard is to be paid to the order of relationship ;—whereas, acoord- 
ing to the two disciples, all the four uncles are included, they hold- 


on the other hand, the testator have only one paternal and two 
maternal uncles, the half of the legacy m that case goes to the 
paternal uncle, and tho other half to the two maternal uncles, out 
of attention to the plural number, which, in bequests, compre- 
hends two (as before observed) ; for as, if there were two paternal 
uncles, the whole legacy would go to them, it follows that where 
there ıs one only, he gets no more than a half, and the other half 
goes to tho two maternal uncles.—-Hidyah, vol. iv, pp. 620 & 521. 
á 





* Bee the Annotastiong at p. 42 of Lectùre I, delivered in 1873, 
+ Fatéwé Alamgiri, vol, vi, p. 179—B, Dig., pp. 644 & 646 
+ Sob ante, pp. 43, 48 & 46: and Hidáyah, vol. iv, p. 504. 
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it would be otherwise if the person had his begaent 
for “ his kinsman ;” for in this case the whole would go 40 
Se faon uncle, and nothing whatever to the two mategnal 
; because, as the term fineman exprensot a singular, Boh @ 
tumber, the paternal uncle therefore takes the whilaphg 
ing nert of kin. If (in the case of a bequest to “ relations”) the 
testator have a paternal uncle only [and no maternal uneles), he is 
entitled to no more than a moiety of the third of the estate ; 
as, if thero had been éwo paternal uncles, they would have had the 
— — them, one consequently gets only a half -Hidéyab 
vol, iv, p. 621. 


Thus, according to Abú Hanifah— 5 


DCCLXXVIII. If there be one relative, he is 
entitled to half the legacy.* * 


If, on the contrery, he have a paternal uncle and aunt, and a 
maternal uncle and aunt, the legacy goes in equal shares between 
the paternal uncle and aunt, both being related to the testator 
within an equal degree of affinity,—and their connexion being of a 
stronger nature than that of the maternal uncle or aunt. A 
paternal aunt, moreover, although she be not entitled to inherit, 
is nevertheless capable of succeeding to a legacy in the same 
manner as holds with respect to a relation who is a slave or an 
infidel. It is to be observed that, in all these caseg, if the testator 

ve no prohibited relation, the bequest is nuli, because it is 
restricted in its operation to those within the prohibited degrees 
as before noticed.—Hid&yab, vol. iv, p. 521. ' 


If a testator have left two paternal and two maternal uncles, 
none of whom is an herr, as for instance when he has left them and 
a son, the legacy is to the paternal, and not to the maternal, 
uncles, according to Abú Hanifah ; while, according to the other 
two, it is to bo divided among them. in four equal parts. If he 
have left one paternal uncle and two maternal uncles, the paternal 
uncle, according to the former, has a half of the third (that is, the 
legacy), and the maternal uncles have the other half between 
them ; while, according to the latter, it is to be divided among 
them in thirda. And ıf there were only one paternal uncle and no 
other relative within the prohibited dogrees, half the third would 
go to the paternal uncle, while the other half of it would revert 
to the heirs of the testator, according to Abú Henffah, while, 
according to the disciples, the other half of the third would pass 


— — — — — 
* Fatáwá Alamgiri, vol iv, p. 179.—B. Dig., p. 644. « 
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to a relative not within the prohibited degrees. When the testa. Lactyer 
Src the lngesy is tb the petareal tinale sod sunt equally, PY 
auni, the y is tò pa uncle and aunt equally, 
renadn of their being, p equally near tò the deceased, —Fatáwá Kam 
giri vol. vi, p. 179. Dig., p. 644. 

If a person make a bequest to the ad/ of sudh an one, it is, Remarks 
pocording to Abú Hanffah, a bequest to the w/e of the person 
mentioned; but the two disciples maintam that the bequest 
‘comprehends every individual of the family entitled to mamte- 
nance from that person. 


The atthor of the Hidéyah, by oting the argument-of Abd 
Hanifah, alone, has adopted the doctrine of Abú Hanffah, whose 
ent 1s that——" ahi,” ın its hteral sense, signifies a wife, a 
proof of which 1s drawn from this sentence bf the Kurén, “ Moses 
walked with his aA? [wife},” whence also the common mode of 
expression “such a person made tadhul (married) in a particular 
city ;"—and as tho word “ af,” ın its hteral sense, means a wfe, it 
follows that, whenever it 18 used absblutely, ıt must be resolved 
into its literal sense, which 18 the true one — Vide Hidayah, vol. 1v, 
pp. 521 & 522. 


Thetompilers of the Fatéw4 Alamgiri, the latest authority 
on the subject, have, on the other hand, adopted the opinion 
of the two disciples They (the learned compilers) say— 
“When a person has beqteathed a third of his property to 
his ‘ahd, orto the ahi of such an one, though by o 
a wife, and none other, should have any interest in the 
legacy, yet it is appled, on a favorable construction, to all 
who are living in his family, and are maintained by him, 
with the exception of ns slaves, and though his añ? are in 
two cities, or in two houses, they are all included, on account 
of the generahty of the word employed."—Vide Fatáwá 
Alamgiri, vol. vi, p 170.—B Dig., p. 646 


+ The above opinion of the two disciples appears to be 
' more prevalent than that of their master Abú Hanifah. 


DCCLXXIX. If a person mdke a bequest to Prinaple 
the ahi of the house of such an one, the father and 
grandfather of the person named are included in 
such bequest, as well as all the descendants from the . 
remotest progenitor on the paternal side, professing é 
the Musalmdn faith.—-Hidáyah, vol. iv, p. 522. 
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So also the Fatáwá Alamgírí, which says—“ When a person has 
made & pease to the people of his house (ahlel-bayst), all are 
included. who are connected with his fathers, to the most remote 
of them in Jslém, whether the" individual be, mmle or female, pro- 
vided that the connection with the testator be og the side öf his 
fathers ; and no one who is related to him only on the side of 
the mother pafticipates in the benefit of it." 


DCCLXXX. If a person emake a bequest to the abi 
of such a person’s nasab (race) or jins (generation); f— 
by the former is understood all those descended from his 
ancestors in general,—but by the latter those only descended | 
from the paternal stock, not from the matern&l, because 
men are said to be of the generation (jina) of their fathers, 
not of their mothers. It is otherwise when the term karabat 
(afiinity) is used; for that appertains both to father and 
mother.—Hidéyah, vol. iv, p. 522. 


DCCLXXXI. A bequest “to the át of such an one” 
comes into the place of:a hequest to the poople of his 
bayit, none of the kindred of the mother having any interest 
therein.* 


— — - — — — — — 


a 
ANNOTATIONS. 


Y 

deelxxx. In like manner, when one has made a hequest to his 
nasab, or hasab,} it is for the benefit of his kindred who are related to 
him through his fathers, up to the most remoto of them in Islém.— 
Fatawé Alamgiri, vol. vi, p. 180.—B. Dig., pp. F45 & 648. ¢ 

So, also, when the bequest is to the jens, or luhmaht of such an one, 
it is to the children ot his fathers; and a bequest to the dé of such an 
one comes into the place of a bequest to the people of his bayıt, none of 
the kindred of the mother having any interest in it.— Ibid. 


declixxi. If a person make a bequest “ to the ál of such an one,” it 


is a bequest “ to the ahl of his house,” the term ál applying to the tribe 
from which he is descended.—lIidayah, val. iv, p. 522, 





F —_ nan — — — h 


* Fatéwé Alamgiri, vol vi, p. 180,—B. Dig , pp. 645 & 646, 


x — lexicographical meanings of the above Arabic words are as 


“ Nasab, —Geneal especially in th 
— — — (especially in the paternal line), lineage, rece, 


“ Jona," —A generation. 


“ Al,” —Offepring, posterity progeny, descendante, family, house, race. 
* Hasab,”—A family, a tribe. 


“ Lukmah” or “ Inhmat,”—Propinquity, relationship. s 
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DCOLAXXH. Ifa woman shouldmakea bequest Laeron 
to her jéas or the people of her bayii, her own child m- 
would have no interest in ù; for he is of the nasab p,; 
of bis father, ahd not of his mother, except when 


her husband was of her ashérah or paternal relatives.* 


. DCOLXXXIII. When aman has made a bequest to his Principle, 
hree brothers, of different kinds, and has left a son, the 
"legacy is lawful, and belongs to them equally, because none 
of them inherits with a son. But if there were a daughter, 
- the legacy would be lawful only with regard to the half- 
brother on the father’s side and the half-brother on the 
mother’s side, but yot to the full brother, because he parti- 
cipates in the inheritance with the daughter, while, if the 
testator has left neither son nor daughter, the whole of the 
legacy belongs to the half-brother on the father’s sido, for 
he is not an heir, and is void as to the fll brother and the 
half-brother by the mother, because both of them inherit 
from the testator.* 


DCCLXXXIV. Ifa man should make a bequest to his Principle. 
hashat,f all who are in the family with him, or are main- 


tained by hiin, are entitled to participate, to the AMusion, 
however, of his child, parent, wife, and slave, but all of his 


Karábat, or kindred, are“included.* 


DCCLXXXV. If one should make a bequest to his kou m Pi mople 
(tribe) or dtrat, it is not lawful unless he say, “to the 
poor of them ” 


DCCLXXXVI. A bequest to one’s kudama§ is to all Principle 
those who have associated with him for thirty years * 


DCCLXXXVII. If person make a bequest to the Prinaple. 
children (aulád) of therace of such an one,“the males and 


* Fatéwé Alamgírí, vol vi, pp 180 & 181 —B Big, pp 646 & 047 
t “ Hasham,”—Trai, equipage, suite, neighbours 


“ Hashmat” (from Hasham ) A woman, patronago propinguity affinity 
neighbourhood i i i 


t Perhaps on account of thar number not being ascertained 
§ “ Kudama” (plural of kadim), ancients, excellent (men) 


Principle. 


Reason. 
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female have — right in such bequest, as the term auléd 
comprehends the whole.—Hidáyah, vol. iv, p. 524. 


DOCOLXXXVIII. Ifa person make a bequest “tothe race 
of such an one,” in that case, according to ‘the two disciples, 
and also, according to the first opinion of Abú Hanffah, the 
women of thé said race are included, the plural term bané 
extending to femalcs as well as to males.—Hidéyah, vol. iv, 
p. 523. 


Hanifah, however, afterwards retracted this opinion, and main- 
tained the males of the race only to be included, not the females ; 
because the term Bani applies to men fiterally, but to womeh ` 
only metaphorically ; and a word must be taken in its literal, not | 
its figurative, acceptation. It is otherwiso where “ the racë of such 
a person” is the proper name of any particular tribe ; for in that 
case tho bequest includes the women also, as the term Baní, 
in such instance, comprehends the females of the tribe along with 
the males,—in the same manner as the general expression Bant- 
Adam (the sons of Adam),—whence the bequest includes the freed- 
men, the sworn confederates — the slaves, and the Mawálát 
confederates of the tribe named.—Hidayah, vol. iv, p. 524. 


DCCLXXXIX. Ifa person make a bequest “ to the heirs 
of a one,” the legacy is, in that case, divided amongethe 
heirs of the person named, in the martmer of inheritance, a 
male getting as much as two females—Hidayah, vol. iv, 
p. 524. 


e 
Because there is reason to imagine that the object of the testa- 
tor, in using the word “heirs,” was, that the same distinction might 
be observed in the partition of the legacies as obtains in the case 
of inheritance.—Hid4yah, vol. iv, p. 524. 


— — — — — — — — 
— — — — — — — 


ANNOTATIONS. i 

declxxxviii. Ifa person should bequeath a third of his property to the 
bant of such an ofe, and the person referred to was the father or ancestor 
of a kabilah, or large collection of persons like Tamim to the Bani' 
Tamim, and there are auldd, or descendants, both male and female, the 
third is to be divided among them all equally, when they can be num- 
bered, according to all opinions; and the division is to be in like manner 
when they are all males.—Fatáwá Alamgiri, vol. vi, p. 182.—B. Dig., 

. 647. 
: deelxxxix. When there is a bequest to the heirs of such an one, it 
is to them in the proportion ofa double share to males over females.— 
Ibid. —B. Dig, p. 648. 
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DCCKC. When one has made a bequest “to the Lecrons 
daughters of such an one,” and he has sons and daughters,  — 
the Se is to the latter exclusively ; and if he have sons _. . i 
and daug ters of other sons, if is ta these daughters only ; roa: 
but if there be only daughters daughters, they are not 
included in the legacy, unless there is anything to indicate 
that the testator intended it for them, when they would be 


e inoluded.* 


» If one should say, “I have béqueathed a third of my property Inustration. 
to the bani of such an one, and thoy are five ;” when they are only 
three or two, those take the whole legacy. But if he should say 

° « to the fwo sons of such an one,” when there is only ope, he has 
but a half of the legacy. Whuilo if he name them, saying, “ to the 
two sons of such an one, Zayid and Umar,” when there is only 
ono son, he takes the whole. If the words are, “to the bané of 
such an one, and they are three, a third of my property,” when 
there are five, the legacy is to three of them, and the choice is 
with the heirs; and if another be joined with them in the bequest, 
he has a fourth ofthe third. Ifheshould say, “ I have bequeathed 
a third of my property to the bané of such an one, ana they are 
five, and to such an one a third of my property,” when there are 
only three sons of the first, the other is their partner for a fourth.* 


~DCCXCI. “When a bequest is “to the fathers of so Principle. 
and so, and the fathers of so and so,” and thé persons 
indicated have fathers, and mothers, they are all included 
in the legacy; but if there are no fathers nor mothers, and 
only grandfathers and grandmothers, these have no interest 
in the legacy.* 

DCCXCII. If a person make a bequest “to the Principle. 

orphans, the blind, lame, or the widows” of the race of such 
an one, and the individuals of the racc named can be enu- 
merated, the bequest includes them indiscriminately, whether 
xich or poor, males or females.—Hidayah, vol. iv, p. 522. 


For the execution of tho bequest is practicable in this instance, 
because of the ascertainment of the logatees.— I. bid, p. 523. 

DCCXCIII. But if the individuals of the race named be ppineipte. 
incapable of enumeration, the poor gnly are in that case 
included in the bequest, not the rich. 

For, it (the bequest) is of a pious nature, and the object of it 
(namely, the good will of God) is best attainable by removing the 
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wants of the poor. Besides, as the very descriptions used indicate 
a degree of want and distress in the legatee, it is therefore pro- 
per to admit this to have boen tho testator’s meaning. It -is 
otherwise whero a person makes a bequest “ to the youths (or the 
virgins) of a particular race,” who are innumerable ; for in sach 
case the bequest is void, because, as the description used does 
not indicate wané, the words of the testator cannot be construed 
to apply to the poor: neither cane the bequost possibly hold 
valid in favor of all tho individuals of the class named, sinco, 
as they are not to be enumerated, it is impracticable to define 
them, and a bequest to unknown legatees is null, for bequest 
is an act of endowment, and it is impossible to cndow persons 
unknown.—Hidayah, vol. iv, p. 523. we 


Muhammad has said that when a bequest is made to the o#phans 
of the bani of such an one, aud they can be numbered, and is to 
be expended on all in the same way as if it were on the orphans 
of this street, or uf this mansion, rich and poor participating alike ; 
but if they cannot be nuinbered, the legacy is to be expended 
on the poor among them.* , 


DCCXCIV. If a person make a bequest in favor of his 
us-har,* all the relations of his wife within the prohibited 
degrees (such as her father, brother, and so forth) are therein 
included; and likewise, all the relations of his father’s wife 
(his step-mother), and of his son’s wife (his daughter-in-law) 
within the prohibited degrees, as these all stand in the rela- 
tion of as-hár to the testator («.)—Hiddyak, vol. iv, p., 518. 


— — — — — — — =e 


ANNOTATIONS. 


decxciv. When a man has made a bequest to his as-hdr, it is for 
every one within the prohibited degrees to his wife, or to bis father's 
wife, and the wife of every one within the prohibited degrees to himself, 
for all these come within the meaning of the term; and every one is 
comprehended who is sahar (singular of as-hdr) to the testator at the 
time of his death, by being +o connected with a woman who is then 
actually his wife, or in her ddat, for a revocable divorce ; but if the 
iddat be for one that is absolute, or for three repudiations, the person 
connected with her has no right.—Fatawa Alamgiri, vol. vi, p. 186.— 
B. Dig., p. 650. 





bad 8 
* «© 4e-hér” is the plural of “ sahr” (pronounced in Arabia as “ dahr ”) 
which is a goneral term for all relations by marriage. ; 
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(a.) This explanation of £s-kár has been followed by Muham- Lecrore 
mad Abú Ubaydah. It is to be observed that all the kindred of i. 
the wife within the prohibited degrees are included in the boquest, = 
notwithstanding’ ske were, at the time ofthe death of the testator, 

in “her iddat from a reversible divorce. But if the divorce was 
irreversible, her relations are not to bo included, ,as the existence 

of that degree of relation, entitled As-hdr, depends on the actual 

existence of the marriage at the time of the testator’s death ; and 

by an irreversible divorce marriage is utterly annylled.—Hidayah, 

vol. iv, p. 518. , 


DCCXCV. When a man has made a bequest to his Principle. 
“akhtam (plural of khatan), it belongs to the husbands of his 

female relatives within the prohibited degrees, such as the 
husbands of His daughters, sisters, paternal and maternal 

aunts, for all come within the meaning of the term.* 


DCCXCVI. A bequest to the husbands of one’s Principie 
daughters includes the hushand of every daughter that is a 
wife at the time of the testatoz’s death, or a mutadda for 
a revocable divorce, but not one who has been uivorced 
absolutely.* 


DCCXCVII. If a person make a bequest in favor of his Principle. 
nei ghbow r, this according to Hanéfuh, is a bequest to the 
person wha is immediately adjoining to that of the testator. 
—Hidayah, vol. iv, p. 417. 

The two disciples, on the contrary, maintain that it compre- 
honds all the inhabitants of the vicinity, who belong to the same 
mosque, without any regard to the immediate adjunction of the 
houses ; smee, according to the common acceptation of the word, 


— 
— 





ANNOTATIONS. 


deexcy. Jf a man make a bequest in favor of his khatn, it is s 
bequest to the husbands of his female relations within the prohibited 
degrees, and in it are likewi8e included all the relations of these husbands 
within the prohibited degrees ; these also falling under the description of 
khain. (Some Commentators remark, that this explanation is agreeable to 
the ancient custom; but that in the present times kain comprehends 
only the husbands, as above.) It iy also to be observed that in this respect 
freemen and slaves and the near and the distant relations are all upon 
a footing, because the term khatn comprchends the whole of these.— 
Ilidayah, vol. iv, p. 519. 

e 
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they all fall equally under the description of neighbours. The 
arguments adduced by Hanffah in support of his opinion upon this 
point are two-fold. First, the person whose house adjoins to that 
of the testator is in reality the neighbour. Secondly, the modes 
and descriptions of neighbourhood ure many; and as it would be 
impracticable to garry the will into execution with respect to the 
whole, it is therefore neccesary to restrict it to him whose title, 
from the circumstance of adjunction, is tho most perfect and 
indisputable. It is to be observed that the learned in the law are 
of opinion that every person may be included under this descrip- 
tion of neighbour, whether the proprietor of a house or not, or, 
whether a man or a woman, a Afusalmdn or a Zimmi, tho term 
neighbour bemg equally applicable to all these. Hanffah also 
holds that an absolute slave, possessed of a bouse in tho weigh- 
bourhvod, is eutitled to the bencfit of the will. The two disciples 
hold a different opinion ; becausc, in such case, the benefit of the 
will would ultimately revert to the master of the slave, who is 
not supposed to be a neighbour. The argument of Hanifah is, 
that the term neighbour applies indiscriminately tofall.—Hidayah, 
vol. iv, pp. 517 & 518. 


When a person bequeaths a third of his property to his neigh- 
bours, some say, that if they can be numbered, the third is to be 
divided among them all, rich and poor. And it is to be dividgd 
in like manner if he should say to the pooplo of the sasjed (a). 
Others, however, bave said that the matter should be left to the 
discretion of the judge, and the fated’ 1s to that effect ; though 
Muhammad’s rule is easier.—Fatiwa Alamgiri, vol. vi p. 184. — 
B. Dig., p. 649. 


(a.) The definition, or meaning of (the expression), “cannot 
be numbered,” according to Abú Yusuf, 1s when the persons can- 
not be computed without the aid of a written account ; but, 
according to Muhammad, it is when they are more than a 
hundred.—Jbid.—B. Dig., p. 649 


If the neighbours cannot be numbered, the legacy is void, and 
Bo also when the legacy is to the people of the masjid or of the 
aijn or prison, and they cannot be uumbered.—Fataw4 Alamgiri, 
vol, vi, p. 184.—-Zbrd. 


DCCXCVIII. A bequest to the blind, or infirm, or debtors, 
travellers, prisoners, warriors, or drdmil (b), if they can be 
numbered, is for the rich and poor of them, and if they can- 
not be numbered, for their poor.” 

° 








* Fatáwá Alamgírí, vol. vi, pp. 151 & 157.—B, Dig., pp. 650 & 651° 
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If one should make a bequest to the drdmil (a) of the bani 
of such an one, it ia lawful, whether they can be numbered or not, 
and is to be expended on as many of them as posmble, down 
to two, according’ to Muhammad, or even one, according to the 
othe? two.* 


(b.) “Ardmil” is plural of armalat, which signifies an adult 
female who has had connection, but has no husband. Shdb and 
até are persons between twenty-five and thirty or forty years of 
age, unless whiteness (of the hair) predominates sooner. Kukl is 
a person from thirty or forty years of age to sixty, unless whiteness 
predominates sooner ; Shaikh 1s a person above fifty ; and Ghuldm, 
a youth ander fifteen years of age, unless he arrives sogner at 
puberty, Akab is one who succeeds his father after ijs death ; 
and so also as to dardsat.* 


DCCXCIX <A bequestto the poor sayyids or descendants 
of the Prophet would be lawful (c). According to this, a 
legacy to lawyers or to students of learning would not be 
lawful, but to their poor would be so; and by analogy 
a legacy to the students of a particular place or partacular 
kind of knowledge would also be lawful.* 


(c.) “The lawyor Abú Jaafar, bemg asked as to a bequest to 
the au/dd of the Prophet, is reported to have answered, that it 
was for the adldd of Hasan and Husain, and none other. And 
when ene made a bequest to Alyites (descendants of Ali), the 
same Abú Jaafar is reported to have said that it was not lawful, 
because they cannot be numbered, and there is nothing ım the 
term that has reference to the poor or necessitou». But a bequest 
to the poor of them would be lawful.* 


DOCC. A bequest to the ahi-uil-ilm, or learned, of such 
a city, includes lawyers and traditionists, but not those who 
discourse with wisdom.* 


But do rhetoricians (mutdkulliman) participate? There is no 
express dictum in the books on this subjoct ; but ıt has been said 
by Abú Késim, that books on rhetoric are not accounted books of 
knowlodge ; and, therefore, by analogy, rhetoricians should not be 
included. It is reported, as from Muhammad’ that when a man 
has made a bequest to “such an one and to the: Banf Tamim,” 
the whole belongs to such an one, and there is nothing for the 
Baní Tamim ; for it is as if he had said “to such an one and 
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the dead,” since they cannot be numbered; and the legacy to 
them is void. If the legacy were, “A third of my property to 
such an one, and to a man of the Musalméns,” such an one would 
have a half of it and nothing more. In like manner, if he were to 
say, “ A third of my property to such an one and to ten Musal- 
máns,” such an one would have one part out of eleven, and there 
would be nothing for Musalména—Fatawd Alamgiri, vol. vi, 
p. 187.—B. Dig., p. 651. * 


Of Bequests for Pious Purposes. 


DCCCI. If a person make several bequests, for 
the performance of sundry religious duties, such as 
pilgrimage, prayers, and so forth, it is requisite to 
execute first such as are absolutely incumbent and 
ordained ; and this, whether the testator have 
mentioned them first or rot; for the discharge of the 
ordained duties is of more importance than that of 
acts which are merely voluntary ; and the law 
therefore supposes that the object of the testator was 
to begin with the performance of them.* 


‘ But if the several duties, the objects of the will, be áll of the 
same importance, and of similar furce, and the third of the éstate 
suffice not for the discharge of the whole, they must in that case 
be executed agreeably to the ord in which they have been 
specified bythe testator, as it may be inferred that thosy to which 
he gave the precedence were, in his opinion. the most urgent.” 
Hence,— 


DCCCII. In the execution of all pious wills, where the 
objects of them are not incumbent duties,F it is requisite to 
follow the arrangement of the testator—Hiddyah, vol. iv, 
p. 515. 


Since it may be inferred that he considered those first men- 
tioned as the most urgeut. Lawyers, moreover, have remarked 
that if a person makeeseveral bequests, some for the performance 
of religious duties unmediately enjomed by God, and others for 
benevolent purposes amongst mankind, in that case a third of his 
property must, be sct aside for the execution of them ; and what- 
ever may be the share appropriated for the performance of the 

















* Hidfyah, vol. iv, p. 51%. 


+ Such as the erection of a mosque, of a receptacle for travellers, or of 
a bridge.—Hamilton’s Hidéyah, vol. iv, p. 515 é 
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duties belonging to God, it must be applied agreeably to the order Leorvre 
of arrangement, as already explained. It is to be observed, also, 
that every different duty is to be considered in the nature of a 
distinot legacy, fór the object of each being the attamment of 
the good will of the Almighty, every sevoral duty has an object in 
—* and each is therefore to be considered in the nature of a 
legacy left to a different person.—Hid&yah, vol. iv, p. 514. 


DCCCIII. When the legacies are partly to Almighty Principle. 
‘God, and partly to mankind, as for instance, to a class of 
persons, the portion of the latter is to be taken out of the 
third, to be divided among them without preference of any 
over the others.* F 


DCCCIV. When the legacies have been added up, and Principle. 
a third of the estate is sufficient to meet them all, they are 
all to be paid out of it, whether they be bequests to 
Almighty God (d) or to mankind (e). 


(7.) By bequests to Almighty God are to be understood 
“bequests of approach,” or which are the means of drawing nigh 
to him, such as the prescribed kyy or pilgrimage to Mecca, the 
sakát, of poor's rate, fasting, prayers, expiations, tho erection of 
masjids, und the like.* , 


(e.)e By bequests to mankind are to be understood such as 
bequests “to Zayid, Bakr, and Khéhd.”* ee 


DCCCV. All the legacies are to be paid‘in like man- rmeiple. 
ner, when, though the third of the estate is insufficient to 
meet them, they are allowed by the heirs.* 


If the third of the estate be msufficient to mect all the legacies, Tust ation. 
and.they are not allowed by the heirs, then it is to be considered 
whether they are all fardyiz,—that is, actually prescribed or 
appointed duties ; or wdj:bdt,—that is, things which, though not 
actually prescribed, are yet, ın themselvee, necessary and proper ; 
or nawáfil, which are voluntarily assumed obligations ; or whether 
they are partly of one kind and partly of anogher.* 


DCCCVI. When they are all equally | prescribed or Principle. 
appointed duties, a beginnmg is to be made with that 
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which the testator began with. When they are not so, the 
fardyiz is to begin, then the wájibát, and then the nawéfil." 


DCCCVII. With regard to the portion of Almighty God, 
it is to be applied first to fardyiz, next to wájibát, and then 
to vawáfil. & 


DCCCYIII. When the beqnest is for kagj and szakát, a, 
commencement is to be made with the former, though it 
were verbally last.* 


Usufructuary Wille. ‘ ' 


DCCCIX. The bequest of the service of a, slave, 
or the occupation of a mansion, or the produce 
(ghatlat/ of both, or of lands and gardens, is lawful. 
And it is valid for a limited time or for ever. 


For, as the profits of a thing may be transferred by a person 
during his lifetime, with or without a consideration, so they may, 
in like manner, be transferred after his death; the thing) itself 
being, in a manner, detained in his ownership, that the legatee may 
enjoy its profits, in the same way, as a person in whose favor a 
wakf, or appropriation, has been made, enjoys its profits. by victue 
of the ownership of the proprictor.t—Futaw& Alamyirf, vol. vi, 
p. 188.—B. Dig., p. 652. . 


If a persoff bequeath the service of his slave, or the ues of his 
house, either fer a definite or indefinite period, such bequest is 
valid ; because as an endowment with usufruct, either gratuitous 
or for an equivalent, is valid during life, it is consequently so 
after denth; and also because men have occasion to make 
bequests of this nature as well as bequests of actual property. So, 
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* Fatiw§ Alamgírí, vol. vi, pp. 177 & 178.—B. Dig., pp. 642 & 643. 


+ This being so, we may say that when the service ot a slave has been 
neathed for a limited tithe, as, for stance, for a year, the bequest may ‘ 
ither be for a particular year, as when one sayr, “1 haye bequeathed for 
the year 460 (A. H),” or without any specification of a particular year, as 
when he does not say, “ for such a year,” and in each case the slave may 
or may not fall within a third of the property. When the bequest is for 
a particular year, which is past at the time of the testator’s death, it ia 
vpid. Ifa part only of the year has expired, or 1f it has not commenced, 
at the time of the testator's death, and the slave comes within the third of 
his property, or the heirs allow the legacy, the slave is to be delivered to 
the legatee, to serve him during the remainder, or the whole, of the - 
fied — as the case may be.——Fatáwá Alamgiri, vol. yi, p, 188.—B, Dig., 

pp. G42 & 643, ⸗ 
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likewise, uf a person bequeath the wages of his slave, or the rent  Lyecrour 
of his house, for a definite or indefinite term, it is valid for the 
same reason. In both cases, moreover, it is necessary to consign 
over the house.or the slave to the legatee, provided they do not 
exdeed the third of the property, in order that he may enjoy the 
wages or service of the slave or the rent or use of the house 
during the term prescribed, and afterwards restore it to the 
hews.-——Hidéyah, vol. 1v, p 527. So,— 


DCCCX. If the property of the testator con- Pieper 
sist of things, the use of the produce of which has 
«been bequeathed, in that case, the legatee is en- 
titled’ to enjoyment or appropriation only ‘of one- 
third, and the heir of the testator to two-thirds of “ 
the same. 


If the whole property of the testator consist of a slave or a Illustration, 
house, ın that case, the slave 15 to be possessed one day by the 
legatee, and two by the hens, alternately , but the house, on the 
contrary, is to be portioned into threo equal parts, of which one 
w givon to the legatee, aud two to the heirs,—the legatce bemg 
entitled to one third of the estate, and the heirs to two-thirds. 
The reason of éhe distinction here made between house and a 
glave 1s, that a slave 1s incapable of being divided, and therefore 
an alternate use of him is established from necessity , whereas a 
house, on the contrary, 1g capable of division, and as division 18 
the most fair and equitable mode (since retaliation necessanly 
induces a preferouce of one over the other in point & time), 1t ought 
to be adopted where it 18 practicable. Stull, however, if the par- 
tres agree to enjoy the house by turns, ıt ıs lawl, as the right 
rests entirely with them, but division 1s the most equitable 
mode.—Hıdáyah, vol iv, pp. 527 & 528. 


DCCCXI If the legatee die before the expiration of Princple. 
the limited term of the usufruct, the article bequeathed 
in usufruct immediately reverts to the heirs of the testator, 
the bequest being rendered void by the legatee’s death. 


For the bequest was made with a View that the legatee might Reason. 
derrve a benefit from the testalor’s property; but if the article 
were to devolve to the legatee’s heirs, ıt mduces the consequence 
of their being entitled to tho use of the testator’s property without 
his consent, which is contrary to law. -Hidüyah, vol. iv, p. 528. 


DCCCXIT. If the legatee die during the testa- Principe. 
tor's lifetime, the bequest°is void; because the” | 
acceptance of it is suspended upon the death of the 
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isune testator, as has been already explained._—Hiddyal, 
— vol. iv, p. 528. l 


Principle. DCOCXIIT.+ A bequest of the produce of an article does 
not entitle the legatee to the personal use of that article, 
hd does a bequest of the use entitle him to let it out on 


4 


Illustration, If a person bequeath the produce òf his house or of his slave to 
Zayid, in that case some aro of opinion that it is lawful for Zayid 
to reside in the said house himeelf, or to use the slave for his own 
service, because an equivalent for the use is in fact the same as , 
the use itself, so far as relates to the accomplishment ‘of the 

a testator’s object. The more approved opinion, however, is, that it 
is not lawful ; for a bequost of produce is u beyucst of money, as 
it is that which constitutes produce ; whereas residence or service 
is an enjoyment of tho use; and the effect of these is different 
with respect to the heirs ; for if any just debt should afterwards 
appear against the testator, it might be repaid by means of a 
restitution of the ront by thee legatee, which could not be done 
in case of his having had the uctunl use.—Hidayah, vol. iv, 
pp. 528 & 529. 


It is not Jawful for the usufructuary legatec of a slavo or, of a 
house to ict them out for hire.—Jbid, p. 529. e 


4 

DCCCXIV. A bequest of a year’s proditet, if the 
article exceed a third of the estate, dnes not entitle 
the legatee to a consignment of it. : 


Mustrat ion. If a person leave one year’s product of his slave, or house, 40 
another, and H® have no other property, except such house ór 
slave, the legatee in that case receives one-third of a year’s pro- 
duct ; because product, as being property, is capable of division. 
If, therefore, the legatee require the heirs to make a division of 
the house, in order that he may himself collect the product from 
his own share (being a third), it would not be admitted. Abú 
Yusuf, indeed, according to oue report, hélds a contrary opinion ; 
for he argues that the legatee is a partner with the heirs ; and a 
partner has a right to demand a division of the common property. 
In answer to this, however, it may be observed that this right 
amongst co-partucrs ariges from their having a property in the 
article itself; whereus the legatee, in the present instance, has 
a property gnly in the product of the article, and consequently is 
not entitled to demand a division.—Hid4yah, vol. iv, p. 531. 


Principe. © DCCCXV. A _ heduest of produce includes 
the existing and future produce; but a bequest,of 


ON WILLS. 79 


fruit includes only the existing fruit, unless the  rerves 
bequest is for ever. ae 


When a man has bequeathed the — of his garden, the Mlustrations. 
legatee is entitled*to the existing and future produco. But when 
the bequest is*of the fruit of his garden, it may be in two ways. 
He may either have said, “for ever,” or he may not have so said, 
and in this last case thore may or may not be fruit in existence 
at the time of his death. When there is fruit in the garden 
on the day of the testator’s death, the legatee is entitled to it out 
of the third of bis estate, but he 1s not entitled to the fruit that 
may be thereafter up to the time of his own death. When, again, 

” there is ho fruit in the garden on the day of the testator’s death, 
the beques tought by analogy to be void, but, onsa favorable con- 
struction, it is not void. and takes offect on aty fruit that there 
may be subsequent to the death of the testator and up to that of 
the legatee, All this, when it has not been expressly said that 
the legacy is for ever; but when the testator has said, ‘I have 
bequeathed to thee the fruit of my garde for ever,” the legatee 
is ontitled to the existing fruit anal to all that there mav be thore- 
after.—Fatawa Alamgirf, vol. vi, p. 189.—DB. Dig., pp. 654 & 655. 


If a person bequeath to any ono “ the fruit of his garden,” in 
that, case the legatee gets the fruit actually in being at the time 
of tho testator’s death, not what may be produced afterwards. 
If, however, the testator say, “ I bequeath tho fruit of my garden 
perpetually to such an ope,” the legatee is in that case entitled to 
thé fruit then existing, as well as to whatever may afterwards 
growtheré during his life. But if, on the other hand, the testator 
bequeath the produce of his garden (not the fruit), the legatee 
is then entitled to the present produce and to whatever may be 
collected from it until his death, although the word perpetual 
should not have been expressed ; for as the word fruit, in its com- 
mou acceptation, means a thing actually in being, it cannot there- 
fore be applied to what is nof m being, unless by an express pro- 
evision for that purpose ;—whereas produce, in the common 
acceptation of tho term, comprehends not only what at present 
exists, but also what may heroafter exist in succession; and 
therefore its including what may appear after the testator’s 
decease does not depend upon the mention of auy particular 
sion or term.—Hidayah, vol. iv, p. 533. , 


‘“ 


y 
When one has bequeathed the produce of his mansion or slave, 
and the legateo wishes to occupy the mansion himsclf, or make use 
of the service of the slave, can he lawfully doso? There is nothing 
on the subject in the Asal; and “ oug” Shaikhs differ, but Abú Baka 
has said that he cannot ; and this is valid. Ifthe bequest be of 
thp ocvupancy of a mansion, and there is no property besides, the 
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Lorun legatee may occupy a third of the mansion, and the heirs have no 
it. right to sell the two-thirds of the mansion in their possession. 
Neither has a legatee of occupancy a right to let the mansion or 

slave to hire, according.to “us,” nor to remove tho slave from 
K iff, for instance, unless the legatee and his people are in another 
place, when the slave may be taken there for the purpose of 
serving them.—Fataw4 Alamgiri, vol. vi, p. 189.—B. Dig., p. 654. 


Principle. DCCCXVI. A bequest of produce is cancelled 
by the legatee’s purchasing the property itself. 


Mustration. When a man has bequeathed to another the produce of his 
garden, the legatee may purchase the garden from the heirs of the: 
testator, but that cancels the legacy. In like manner, if they 
satisfy him with sqmething else, he may surrender, his thirdeof the 
produce, and release them from it. So, also, the occupancy of a 
house, or the service of a slave, may be lawfully compounded for, 
though a sale of these rights is not lawful.—Fatéw4 Alamefri, 
vol. vi, p. 190.—B. Dig., p. 656. 


Principle. DCCCXVII. A bequest of the produce of a man- 
sion to the poor generally is lawful; but a bequest 
of the occupancy of a mansion to the poor is not 
lawful, unless the persons are known.—-Jbid. 


M u habét : l 


Principle. DCCCXVIII. A will by a way of muhabdt (a).on 
a death-bed, is the same in effect ax a bequest of 
property, and is therefore executed to any amount 
not exceeding a third of the testator’s estate.* 


(a.) “Muhabdt” literally signifies a “gift.” In the language 
of the Jaw it means a gift interwoven in some contract or deed,— 
as if a person should sell a part of bis property to another at 
inferior value.* ' 


Unatration. If a person, having two slaves, onc estimated at thirty dirms, 
and the other at sixty, should on his death-bed will, that the slave 
worth thirty dirms bo sold to Zayid for ten, and that the other 
worth sixty, be sold to Umar for twenty,—in that case Zayid 
obtains a muhabdt of twenty dirms, and Umar a muhabdé of forty 
dirms ; and this is what is denominated a will by muhabdét. Bat 
if the testator should not be possessed of any other property than 
these two slaves, and the hoirs refuse to ratify the will, in that 


a 
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* Hiddyah, vot iv, p. 183, : . 
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. case the mukabát is executed only in the proportion of aythind. Lagroan 
| * the whole of the property is ninety dévme, that being the ‘ 


te value of the two slaves: one-third of that, therefore, "77 
thirty dérma) ia divided into three ghares, two of which ars’ 


` pive in muhabát tô Umar, and one to Zayid; that is, the slave 


worth sixty dirs is sold to Umar for forty, and the other, worth 
thirty, to apid, for twonty.—Hidéyah, vol. iv, p.*483. 

When a man has made a ntukabdt and emancipated a slave, and 
the third of his estate is not sufficient for both, the muhabdt is to 
be proferred according to Abú Hanffah; but if he emancipates 


. first and then makes a muhabdt, both are on an equal footing. 


~ 


! 


According to the two disciples, preference is to be given in both 
vases to the emancipation. When a sick man has sold for fifty 
what ig worth a hundred, or has bought for a hundred what 1 
worth fifty, the “excess above the proper price in the case of the 
purchase, and the deficiency in the case of sale, is & muhabdt. 
Emancipation and mukabá in a last illness are both entitled to 
preference over all other legacies, because they cannot be revoked 
by the testator, the former being like ¢a74i7, and the latter a 
contract ; while all other legacies nfay be revoked by him at any 
time.—Fataw4 Alamgiri, vol. vi, p. 168.—B. Dig., p. 641. 


Revocution of Bequests. 
DECCXIX: Bequests may be revoked expressly pyinnpie 
by words of mouth, by implication or deed (a), or 
by words and deed. , 





: ANNOTATIONS. 
deccxix. Bequests are of four kinds. The first admits of being can- 
celled both by word and deed; the second ‘by word only; the third by 
deed only; and the fourth neither by word nor by deed. The first are 
specific legacies, which may be cancelled by word, as by the testator's 
saying, “I bave cancelled the bequest,” and by deed, as by his selling 
the specific thing bequeathed, or emancipating him when a slave, or 
otherwise parting with his property in the subject of bequest in such a 
manner that the parting cannot be cancelled or reversed, au, for instance, 
by tadbir, The second kind of bequest, which can be cancelled by 
word only, and not by deed, is a bequest of a third or a fourth of the 
testator’s property, which may be cancelled, by express words; but 
though the testator should part with his property in.the share indicated,’ 
the legacy would not be revoked, but take effect as to another third. 
The third kind, which admits of revocation by deed only, and not by 
word, is restricted ‘adbir, which, if revoked by deed, as by selling the A 
slave, the revocation is valid, but cannot Be validly revoked by worda— =, 
Fatayé Alamgiri, vol. vi, p. 143.—B, Dig., p. 619. 


M 
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Iustrations. 
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(a.), A testator may revoke his bequest, aud’ the revauation 
may be either express, as when he saya “T-have revoked,” af the 
like, or implied, as when he does some set from which i pony 


‘be inferred.._Fatdw& Alamgiri, vol. vi, p. 143.—B, Dig., p. 638. 


If a man should bequeath a piece of cloth, and- afterwards ont 
it up and sew it,; or cotton, and afterwards spin it into thread, ot 
thread and weave it; or iron, and afterwards manufacture jt into 
' — all theso cases there iss revocation of the hequeat.— 

bi ° 


Upon the testator either expressly rescinding his bequest (as 
if he were to say “I retract what I had bequeathed”), or përs 
forming any act which argues his having rescinded it, retraction is 
established. It is ostablished, in the former instance, evidently ; 
and so likewise in the latter ; for as acts are demonstrative of the 
inclination as much as express words, they are consequently equi- 
valent thereto. It is to be observed, that if the testator perform, 
upon the article he had bequeathed, any act which, when per- 
formed on the property of another, is the cause of terminating the 
right of the proprietor (such“as the slaughter of a goat, or the 
ficecing, roasting, or boiling of it, the fabrication of a vessel from 
a piece of copper, the grinding wheat into flour, or the fabrication 
cf a sword from iron),—such act is a retraction of the bequest. If, 
also, he perform,upon it any act creating an addition to the legacy, 
and this addition be so connected that theJegacy cannot be sepa- 
rately delivered (as where a person beqneaths the flour of wheat, 
and afterwards mixes ıt with oil,—or a piece of ground, and after- 
wards erects a building on it,—or undrest cotvon, and afterwards 
dresses it,—or a piece of cloth, and afterwards lines or covers a 
gown with it),—such act is a retraction of the bequest. It is 
otherwise with respect to plastering the wall of a bequeathed 
house, or undermining tho foundation of it ; for these acts do not 
indicate a retraction of the bequest, as they affect the legacy in its 
dependencies only.—Hidayah, vol. iv, pp. 478 & 479. 


Every act or deed which occasions an extinction of the property 
of the testator 18 a retraction from hfs bequest (as where, for 
instance, a testator sells the article ho had bequeathed, and after- 
wards purchases it,—or fives it to some person, and afterwards * 
retracts the gift),—and consequently the legacy does not go to 
the legatee after his Pthe testator’s| decease, because a will can 
hold good only with respect to the testator’s proporty ; and there- 
fore, upon his property being extinguished, the bequest becomes 
null of oourse.——Hiddyah, vol. iv, p. 479. 


DGOCKK. A bequest to one person is annulled by a 
subsequent bequest of the same article to another, u 
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' that other be not then alive ; or by the second legatee being — Lacrunn 
mada a partner with the fist, according to the words Ran 
employ r 


fy . 
if oma should say “The slave whom I Bave bequeathed to such Mlustrations, 
an ons · is to such an one,” that would be a revocation ; for the 
' saaettiog excludes the idea of partnership. It is otherwise when 
a man has bequeathed to .one person what he had already 
bequeathed to another ; for the subject of a bequest is susceptible 
of ——— and the expression (that is, the word “ bequeath”) 
will bear that construction: And, in like manner, if the testator 
‘ ghould say “The slave whom I*have bequeathed is to such an one 
. fay heir,” that would be a revocation of the first bequest, for the 
same reason, and be a bequest to the heir, which the other heirs 
may aflow or reject as they please. But if the second person 
were dead at the time of the testator’s speaking, the first bequest 
would remain as before, by reason of the second being void ; 
while, if the second person were living at the time that the testa- 
tor spoke, and should subsequently dio before him, both legacies 
would be void, and the subject of them revert to the heirs of the 
testator.—Fatiwad Alamgiri, vol. vi, p. 144.—B. Dig., p. 620. 


If a person say “ I will that a particular slave, which I formerly 
bequeathed to Zayid, be given as a legacy to Amroo,” in that case 
a retraction from the first will is established, as the tenor of his 
speech evidently shows that it was not his intention they should 
both partake of the legacy. It is otherwise where a person first 
leaves a particular article fo onc man, and then leaves the same 
thing tg another ;—as if dg should say “T will that this thing be 
given to Zayid,” and afterwards makes a boquest of the same thing 
in favor of Amroo, for in that case a retraction of the first will 
does not take place, the subject being capable of division, and 
the separate sentences bearing that coustruction.—Hidayah, 
vol. iv, p. 481. 


If a person say “The slave which I formerly left to Zayid I 
now boqueath to Amroo, and at that time.dmroo be not alive, the 
first will, in favor of Zayid, holds good, for that was annulled 
only on accdunt of the legacy having been completely devised to 

l Amroo, and upon this no longer remaining ın force, because of 
Amroo’s death, the first will reverts. If, on the contrary, Amroo 
be alive at the time of the bequest in his favor, and afterwards 
die before the testator, the legacy [the slave] in. that caso passes 
to the heirs, both bequests being void,—the first, because of the 
retraction, and the last, because of the death of the logatee pre- 
vious to that of the testator.—Hidféyah, vol. iv, p. 481. 


i 
If a person should say * The slave whom I bequeathed to such 
an onp, 1 have also bequeathed to such" another,” the slave would 
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Larrons belong to hoth moa in halves. So also if he should say “I 

if. have bequeathed half of him to such an one,” the slave w he 
between them both. And if he should bequeath a third of him’ 
to such an one, and then say, “ The third which ‘I bequeathed to 
such an one, I have also bequeathed half of it to such another, 
or say “Then, I have bequeathed half of it to such an one,” 
the third would be between them in halves. But if he should 
say “Tho third which I have bequeathed to such an one I have , 
also bequeathed a half of it to such another,” tho first legatee 
would have only a third of the third. And if one bequeathed ' 
something, and then say “What I bequeathed to such an one 
E have bequeathed half of it to such another, it will ke between 
both,” that would be a revocation as to half.—Fatáwá Alamgiri, 
vol. vi, p 144.—B. Dig., pp. 620 & 621. r 


Principie. DCOCXXI. The testator’s denying his bequest is not, 
however, a retraction of it, nor his declaring it unlawful or 
usurious. 

Linstration. If a testator deny his bequest, and the logatee produce wit- 


nesses to prove it, there 15 in that case a difference of opinion 
among our doctors ; for, according to Muhammad this is not a 
retraction ; whereas Abú Yasuf maintains ihat it is so, bocanse 
retraction signifies the testutor’s negativiug his bequest af the présent 
time ; and as the denial is a negative applying both io the present 
and to the past, it therefore amounts ‘to a retraction a fortiort. 
The argument of Muhammad is, that thp denial of a bequest sig- 
nifics the putting a negative upon it with rospoct to the past, 
of which its being negatived with respect to the present is a conse- 
quence; and upon the bequest being proved, by witnesses, to 
exist at present, the denial ıs of no effect Another argument is, 
ihat as a retraction implies the former existence of a will, and 
the present annihilation of ıt, and denial (on the other hand) 
disavows buth the former and the present existence of it, there 18 
therefure an evident difference between a retraction and a denial ; 
whence the latter ought not to be considered in the light of the 
former; and, accordingly, denial not bemg a retraction, if a 
husband deny his marrage, aud the wife bring witnesses to prove $ 
it, still a separation does not take place between them.—Hidayah, 
vol. iv, pp. 479 & 480: 


Principle. DCCCXXIF. If a testator should desire that the execu- ` 
tion of ‘his will be suspended for some time after his death, 
, this is not a retraction Jf, on the contrary, he say, “I 
depart from uty will,” ho is then held to have retracted it.— 

Hidéyah, vol. iv, p. 480,’ 


t% 
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DOCCXXIUL The bequestof another's property Lacrune 
may be revoked at any time before its actual deli- — 


very to the legatee. n Principle. 


When a person has bequeathed a thousand dirms, or a slave, Mlustration, 
or & ent, belonging to another, and he allows, the gift before 
or after the death of the testator, he may revoke it at any timo 
¢up to actual delivery to tho degatee. But when he has made 
.„ delivery, the legacy 1s lawful. For the legacy of another’s proporty 
18 ike the gift of it, and 1 not valid without delivery and taking 
possession.—Fataéw4& Alamgiri, vol. vi, p. 144.—B. Dig., p. 621. 


= Acknowledgment of Debte. 


DCCCXXIV. It is to be observed, asa general Pricælo. 
rule, that where a person performs, with his property, 
any gratuitous deed of immedigte operation (that is 
not restricted to his death), if he be in health at the 
time, such deed is valid to the extent of all his 
property, or, if he be sick,* it takes effect to the 
extent of one-third of his property; and where 

"a — performs such deed, with his property, 
restricted to the.circumstagce of his decease, it 
takes effect to the extent of a third of his property, 
whether, at the time, he be sick or in health— 
Hidayah, vol. iv, p. 503. 


On the contrary,— 


DCCCXXV. If a person make an acknow- Prncpie. 
ledgment of debt, such acknowledgment is of effect 
to the whole extent of his property, notwithstanding 
it be made during sickness, as this is not a gratuitous 
deed.——Jbid. But,— 


DCCCXXVI. Ifa person in his death-illness (a) say to his Principle. 
heirs “I am indobted to Zayid, and youanust credit what he 
says,” in that case the claim of Zayid to any amount not 
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* Arab, * Mariz.” This term literally mbans sick In the language of 
the law, — it is used to signify a dying pereon, or a person sick of 
a peage, 


LECTURE 
it. 


naini 


Principle. 
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exceeding a third of the estate must he admitted, although 
the heirs should falsify it.*—Hidéyah, vol. iv, p. 494. 


(a) Paralytic, gouty, or consumptive persons, wherd thel 
disorder has continued for a length of time, and they are in no 
immediate danger of death, do not fall under the description of 
sick { Martz] ; whence deeds of gift, executed by such, take effect 


to the extent of their whole property ; because, when a long time , 


has elapsed, the patient has become familiarized to his disease, 
which is not then accounted as sickness. (The length of time 
requisite, by its lapse, to do away tho iden of sickness in those cases 
is determined at one year; and if after that time the invalid 
should become bed-ridden, he is then accounted as one ‘recently 
sick.)+ If, therefore, any of the sick persons thus described make 
a gift in the beginning of their illness, or after they are bed-ridden, 
such gift takes effect from the third of their property, because at 
such a time there is apprehension of death (whence medicine is 
then administered tu theft), and thorefore the disorder is then 


considered as a death-bed iliness,—Hidayah, vol. iv, p. 506. 


DCCCXXVII. If, therefore, besides the acknowledgment 
in question, the dying person had made various bequests im 
favor of others, one-third of his estate must be set apart 
for the legatees, and two-thirds for the heirs, when’ both 
parties must be required “sto verify the declaration of Zayid 
to such extent as they may think proper.” Now, if both 
parties acknowledge that there is something owing to Zayid, 
it is evident that there rests a debt upon the eState affect- 
ing the shares of each respectively; and, nE DA a 
deduction is made from the legatcves, to the amount of one- 
third of what they acknowledge to be owing to Zuyid, and 
from the heirs, to the amount of two-thirds of what they 
have so acknowledged, in order that the acknowledgment of 
each party may be carried into execution in proportion to 
his right in the whole estate. . i 

If Zayid should claim still more than what falls to him in virtue 
of this acknowledgment vf the parties, each party (the heirs and 
legatees) must be respectively required to make oath, to the best 
of their knowledge, or, in other words, to this effect, that “they do 
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i 
» An acknowledgment of dobt ın favor of an heir on a death-hed resem- 
bles a legacy ; inasmuch as it foes not avail for more than a third of the 
estate — . M. L., chap. v1, prine, 7. 
t Whats within brackets is to be found in the Jim: ur-Hamus, , 
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not know of any more being due to Zayid ;”—for they cannot be Lacrvas 
required to awear positively, as their oath regards a matter between IE 

the claimant and the acknowledger merely, and in which they are 

por principals,—-Hiyfyah, vol. iv, p. 495. . 


DOCCXXVIII. If two sons make a partition of vise Prinnple. 
fathér’s estate, and one of them then declare that “ his 
had bequeathed a third of his property to Zayid,” he the 
* declarer) must in that case yok over a third of his portion 
. to Zayid. This proceeds upor a favorable construction. 


Muhammad, on the contrary, maintams that the declarer is to 
make over a half of his portion to Zayıd (and such is what, analogy 
would sfiggest), because when this son made the declaration 
that Zayid We was cptitled to a third, he then in fact declared Zayid + 

* to be entitled to as much as himself, whence ıt 1s requisite that 
he make over a moiety of his portion to him, in order that both 
may be placed on an equality The reason, however, for a more 
favorable construction in this particular is, that the son has here 
made a declaration, in favor of Zand, of one-third, affecting the 
whole estate indefinitely , and asthe whole estato has gone in two 
portions, each fulling to each son respectively, ıt follows that the 
son has made huis declaration in favor of Zayid with respect only 
to a thyrd of his own portion. - Iidũûyah, vol. iv, pp. 501 & 502. 


Principle. 


Principle. 
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ON THE EXECUTOR, HIS POWERS, &c. 


— 


THe executor is termed “ wasi,” or “ músá-ileħhi and 
is defined to be an amin, or trustee,f appointed by the 
testator (must) to superintend, protect, and take care of his 
property and children after his death. He is also the testa- 
tor’s personal representative.f ‘ i 


There are three kinds of executors. The first is a trustee, 
who is capable of performing the duty which has been com- 
mitted to him; such an one is fixed (mukarrar), and can- 
not be removed by the judge (except for misconduct§). The 
second is a trustee who is weak and incapable, and to whom 
the judge should appoint an assistant. The third is a pro- 
fligate, an infidel, or a slave, whom it is proper that the 
judge should remove, and appoint another in his stead. The 
word implies that the appointment is valid in the first 
instance, for otherwise there could be no removal. 


DCCCXXIX. Any testator may appoint’ his 
executor according to his own choice, yet ‘if the 
executor so appointed be an improper person, by 
misconduct or the like, and prove tọ be unfit for the 
office, and there be apprehension of danger to the 
estate, he is to be removed by the judge (kézi), and 
a proper person appointed in his stead.§ 

DCCCXXX. A person may appoint a slave, a ropro- 
bate, or an infidel, to he his executor; but itis incumbent 
on the kdzt (judge)*to annul such appointment, and 
nominate another person.—Hidéyah, vol iv, p. 541. 
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* Indyak, vol 1v, pp 607, 610, 

+ Hid&yah, Arabic, vol iv, p 1496, 

$ Arabic “ Kéem mukdm,” which means one who stands in his placo 
8 Fide post, pp. 90 & 91, 

| Fatáwá Alamgírí, vol. vi p. 211.—B. Dig p. 665, Š 
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DCCCXXXI. When a person has appointed a Lecrowe 
slave, whether his own, or that of another, to be his — 
executor, and all his heirs are adult, or some of them Principle. 


are adult and s6me minors, the appointment is void.* 
DCCCXXXII. The appointment of a minor, or Principle. 


- of an insane person, whether permanently so or with 
lucid intervals, is unlawfyl. But a woman, a blind 


person, or one who has undergone the hadd, or 
specific punishment for slander, may lawfully be 
‘appointed an executor.* 

When a minor has becn appointed an executor, the judge should 
remove him. So Khassif has ordained. But are his acts of disposal 
before removal valid, like those of a zimmi or a slave? Though 
authorities differ on this point, the current opinion is that the 
acts ure not operative. Authorities also differ as to the minor's 
remaining an exocntor aftor he has attaineu to puberty, if he has 
not been removed by the judge; Abé Hanifah saying tha. he decs 
not continue to be executor, while Abú Yusaf maintained that he 
does, aud Muhammad agreed with him in opmion.* 


DOCCXXXIT. When a Muslim has appointed Principle. 
an*alien his executor, the appointment is futile (bátil), 
whether he be a fygitive (mustamin) or not, by 


whith is understood that the appointment will be 
eancélled.* 


For, if it be of an alien tributary (Zimmi), the judge may cancel 
it, and expel him from the office.* But,— 

DCCCXXXIV. If a Muslim should appoint an Principle. 
alien his executor, and the alien be converted to 
the faith, he remains in his state of exccutor. So 
also when the appointment is of an apostate who 
returns to the faith.* 





ANNOTATIONS. ° 


decexxxi. Ifa person appoint his own slave his executor, any of 
the heirs being arrived at the age of maturity, it is not valid.—Hid4yah, 
vol. iv, p. 541. 
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.* Fatáwá Alamgiri, vol. vi, pp. 112, 213.—Dig., pp. 667—-669, 
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When a profligate has been appointed from whom — may 
be apprehended to the property, itis stated in the Asal that the 
appointment is void, by which, they say, is to be understood that 
the judge should expel him from tho office. · And Hasan has 
reported, as from Abú Hanffah, that it is incumbent on the judge 
to expel him and appoint another in his stead, when this profligate 
is such an one as ought not be an exccutor. 


DCCCXXXV. If the judge has given opera- 
tion to the appointment, and the executor has paid 
the debts of the deceased, or sold something, as 
executors usually do, before the judge expels him 
from the office, his acts are lawful; and if he“is not 
expelled till he repents and becomes good, the judge 
should allow him to remain in his office.* 

DCCCXXXVI. If the judge is not aware that he 
is executor, and appoints another in his presence, who 
wishes to enter upon his office, he may lawfully do 
so; but this is not an expulsion of the first executor. 
Aud if a judge not knowing that there is an execu- 
tor to the deceased, appoints another in the execu- 
tor’s absence, the proper executor is the nominee 
of the deceased, not the nominee of the judge.* 

DCCCXXXVII._ If an exccutorbe unequal to the 
execution of his office, it is incumbent on the judge 
(kdzi) to associate another with him, in order that the 
duties of the office may be properly executed.— 
Hidayah, vol. iv, p. 542. # 

DCCCXXXVIII. Ifan executor represents to the 
judge his inability to execute the duties of his charge, 
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ANNOTATIONS. 
decexxxvii. When a person has been an executor, who is weak and 
insufficient, the judge should add another to him," 
deecxxxviii. If an executor should himself represent his incapacity, 
the judge is not to allow it on his mere representation, nor until he 
ascertain the fact; but if it is manifest that he is really incompetent, the 
judge should appoint another in his stead.” 
9 
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* Fatáwá Alamgiri, vol. vi, pp. 212, 213—B. Dig., pp. 667—669. 
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itis requisite, in such case, that the judge, before he 
attends to his representation, make particular enquiry 
into the truth of it. But if it shall appear to the 
judge, on due examination, that the executor is utterly 
incapable of the office, he must release him, and 
appoint another in his.place, this being advantagoous 
both to the executor and to the estate.—Hidéyah, 
vol. iv, p. 542. 


DCCCXXXIX. If all, or part of the heirs, 
refet a complaint against the executor, &till the 
judge (kdzé) must not dismiss him immediately, nor 
until his guilt be ascertained, as he acts under the 
authority derived from’ the deceased. If, however, 
he prove culpable, it is incumbent on the kdzé to 
dismiss him, and appoint another ın his place. 

For, the deceased nominated him to the office supposing 
him worthy of confidence, but upon being found culpable, he no 
longer continues so, insomuch that if the testator were living he 
would himself df&chargo him; and as he is incapacitated, by 
deftth, from so doing, the Adz? must take this upon himself as his 
substituie.—Hidayah, vol. iv, p. 543. 

PCCCXL. If an executor be perfectly equal 
to the discharge of his office and trustworthy therein, 
the judge is not at liberty to dismiss him.—Hidayah, 
vol. iv, p. 542. 

For any person whom the kází may appoint in his place must 
be less eligible, as the deceased had particularly selected him, and 
signified his confidence in him. He, therefore, must be continued 
ìn preference to all others, even to the testator’s father, notwith- 
standing his supposed tchdcerness; and consequently to others 
a fortiort.— bid. 


LSCTURE 
Tit. 


Principle. 


Principle 


DCCCXLI. An executor may decline or accept Prucipl. 


office before or after thè death of.the testator. But 
if he has once accepted, he cannot retract after the 
death of the testator, nor in his lifetime without his 
knowledge. 

Muhammad has said in the Jémi Saghtr, with respect to a per- 


son who had — another his executor, and the executor had 
accepted in his lifetime, that the cxecutorship is binding on the 
a 


Principle. 
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acceptor ; so that if ho should wish to withdraw from the office 
after the death of the testator, he is not at liberty to do so. But 
if he retracts in the lifetime of the testator and before his face, 
the retraction is valid, but if it is not made before his face, it is 
not valid. What is meant by saying “before his face” is with 
his knowledge, and “ not before his face” is without his knowledge. 
If an executor should acccpt in the presence of his testator, and 
the testator should say when he is absent “Tako witness that I 
have discharged him from the executorship.” Hasan has reported 
as from Abú Hanffah, that the discharge is valid. But if an efe- 
cutor should reject his appointment in the testator’s absence (after 
he has once accepted) the rejection according to “us” is void.* « 


If a person appoint another his executor, it remains with that 
other either to accept of or decline the appointment in the pre- 
sence of the testator, because no one has the power of compelling 
another to interfere in his concerns. But if the executor accept 
his appointment ım the presence of the testator, and afterwarda, 
either in his absence, or after his death,.decline it, such refusal is 
not admitted.—Hidayah, vol. iv, p. 539. 


If a man appoint another his executor, and the person so 
appointed remain silent until the testator’s decease, and then reject 
the office, and afterwards declare his acceptanco,of it, such agecpt- 
anco 18 valid, unless the Adé.?, durmg the interim, should have get 
him aside and appointed auother in consequence. Becaurs the tes- 
tator had placed a relance on his consert ; and thertore, if the 
rejection were allowed of, either in his absence or after his decease, 
he would necessarily be deceived.— Hidayah, vol. iv, pp. 630, 540. 


DCCCXLIL Ifan executor after having accept- 
ed his office as such, or having, after the testator’s 
death, disposed of any part of his property, wishes 
to relieve himself of his office, he cannot be relieved, 
unless the judge believe him to be unfit or over- 
burdened with business.* . 


Karkhi has said that when an executor has accepted, or has, 
aftor the death of the téstator, disposed of any part of his pro- 
perty, and then wishes to relieve himsclf of his office, he cannot 
lawfully do so, except in the presence of the Adkim, or judge. And 
when he appears before the judge with this view, the judge onght 
not to relieve hiin without considering whether he is competent to 
the proper discharge of its functions, and relieve him only if he 
believes him to be unfit or over-burdened with buginess.* 








* Faidwé Alamgiri, vol vi, pp. 212, 214.—B. Dig., pp. 066—669. 
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if a person appoint another his executor, and that other remain Lerross 
silent, without giving any indication of his acceptance or refusal, HL 
he is in that cawe at liberty, after the death of the testator, to , ~ 
accept or refuse the appointment, as may be must agreeable to 

him. But ifa person, under such circumstances, should, inme- 

diately after the death of the testator, dispose of apy part of the 

effects by sale, then, as an act pf this kind is a clear indication of 

his acceptance, the executorshipebccomes obligatory on him. Tho 

sale, moreover, is valid in this instance, notwithstanding the exe- 
“cuto# may not have considered lumsolf as such at that time; for 

his executorship (like inheritance, bequest being a sort of succes- 

sien as well as inheritance) does not depend on his know- b 
ledge; and, as bemg an executor, a sale transacted by hnn is valid. 
—Fidaynh, vol. iw, p. 540. 


DCCCXLII. When a person has appointed Principle. 
another his executor without the other’s knowledge, 
and the executor sells some part of the estate after 
his death, the sale is good, and the executorship 
binding on the person appointed.* 

A person having appomted two executors, one of whom accepted TMlustration. 
and the other remamed silent, the acceptor says to the one that 
was sildit, “ Buy a Shroud for the deceased,” and he does so, or 
answers “ Yes : ”—this acceptance of the executorship, even 
though the silent one be the servant of the other, unless ho is a 
freeman working with hin. 

DCGCXLIV. When there is more than one exe- Principle 
cutor appointed, none of them can alone dispose of 
the testator’s property, and the acts done hy one of 
them singly are not operative without the sanction 
of the other, except in such necessary matters as 
require immediate exccution or are considered mere 
duties, or in which the interest or the advantage of 
the estate is concerned.* 


DCCCXLV. When a man appoints two execu- Pimple 
tors, neither of them is entitled, according to Aba 





ANNOTATIONS, 
decexly. When a man has appointed two executors, one of them, 
according to Abú Menifah and Muhammad, can not alone dispose of pro- 
° 











* Fatáwá Alamghiri, vol, vj. pp. 212, 213.--B. Dig.. pp. 666 & 667, 
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Lecrunr Hanifah and Muhammad, to act without the other, 
— except in particular cases (a).—Hidayah, vol. iv, 
p. 543. . 


(a.) The cases oxcepted by Hanifah and Muhammad, in which 
they hold the gcts of either executor singly to be valid, ara such 
as require immediate execution. Lhus, - 


Exceptions, It is lawful for either executo? singly to disburse the funeral 

charges, as a delay iu this rpight occasion the body to bagomes 
offensive ; whence ıt is that a similar power is vested in the neigh- 
bours, In the same manner, cither of the executors, singly, may 
purchase victuals or clothes for the infant children of the testator, 
this being a matter of urgency, and which admits of no delay. So, 
likewise, ıt 1s lav ful for exther of the executors fo restore a deposit, 
au usurped article, or a thing purchased by the testator under 
an mvalid contract. In preserying the estate of the testator, also, 
and in discharging his debts, the act of cither executor is lawful 
independent of the other. For none of these is cunsidered as an 
exercise of power, but merelye the performance of a duty.—Hidé- 
yah, vol. iv, pp. 544 & 545. 


Either of the exccutors has also a right singly to discharge a 
legacy, or emancipate a sluve, if directed by the tostater, because 
such deeds require no thought or consideration. In the sate 
miuuner, either of them may mstitute a swt in claim of the rights 
of the testator.—Hidayah, vol. 1v, p. 945. 


— — — - - — 
— — — — -æ a 


@ 
ANNOIALIONS 


perty, and acts done by cither of them singly are not operative without 
the sanction of the other, except in some special matters.—Fatawa 
Alamanri, vol. vi, p. 213 —B Dig., p. 669. ‘Thus,— 

One may act separately as to ihe washing and shrouding of the 
deceased’s body, and its removal to the grave; the payment of the debts 
out of the assets of the same kind as the debts; the delivery of spetific 
bequests; the restoration of deposits, or of things usurped by the deceased, 
or acquired under defective sales, the manumission of a specific slave; » 
and the general preservation of his property. But they cannot act 
singly in taking possession of deposits belonging to him, nor in receiving 
payments of debts due fo him; though they may in suing for his rights. 
According to the sùne authorities, they may also act separately in accept- 
ing a gift for a minor, sanctioning his acts, making a partilion of things 
weighable or measurable, and selling what is liable teepoil,—Zbed. 

e ® 


AA sua m paT — — 








— — 


* Fatáwá Alumgiri, vol. vi, pp. 212 & 213.—B. Dig., pp. 666 & 667: 
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The accéptance of a gift for an infant is likewise an act which Lecruns 
either may perform singly ; for in case of delay there is a possibi- 
lity of the gift being rendered null hy the death of the donor pre- 
vious to the seizura—-Hidayah, vol. iv, p. 545. 


I, 
al 


These acts, moreover, being permitted to a mother and nurse, 
are proofs that they are not exertions of power. It is likewise por- 
mitted to any of the executors” singly, to sell goods where there 
fs an apprehension of their apoiMng, as in the case of fruit, and 
the like ; and also to collect together and preserve the scattered 
property of the testator, as a delay might occasion the destruction 
of it; and such permission is, moreover, given to every person 
info whose Mands property may fall, whence it may be inferred 
that thie is not an exertion of power.—J/hid, p. 545, 


NCCCXLVI. When the deceased has directed such and Principle, 
such parts of his property to be bestowed in charity, on 
beggars and indigent persons, without specifying them, 
one executor cannot act separately from the other, according 
to Abú Hanifah and Muhammakt But if the objects of 
charity are specified, he may act alone according to them 
all.; 


DCOCXLVIF But they (the executors) cannot, Principle 
act singly in taking possession of deposits belonging 
to him (the testator),nor in receiving payment of 
debts due tọ him, though they may in suing for his 
‘rights. ' 


DCCCXLVII. But if every one of the executors Principk. 
is declared to be a complete executor, any one of 
them may dispose of property alone.t{ 

If, however, two (executors) are appointed, and it has been 


said “each of you is a complete executor (wasii támm),” each 
one of them may dispose of tho property alone.t 


a 


* It is recorded in the Jimi Saghir, that none of the executors, where 
there are more than one, has singly the power of selling gonds or receiv- 
ing payment of debts, bocause these arc exercises of power which they must 
perform jointly, in conformity with the will and intention of the testa- 
tor.—Hamilton’s Hidáyah, vol. iv, pp. 645 & 546. 


t Though thoy may do so according to Abi Yusul—Jdid. 
t Fatáwá Alamgiri, vol. vi, p. 214.—B. Dig., p 670, 


Principle. 
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DCCCXLIX. If the executors have “been 
appointed by the testator not simultaneously, but 
one after another,* then they cannot act separately 
in disposing of property in any case whatsoever. 


In what hag been said, it is supposed that the two executors 
have been appointed together in, one sentence (kalám). And 
if the testator should first appoint one, and then the other, there 
is a difference of opinion among our Shaikhbs, according to Halwaf ;, 
one saying that here each of the executors may act separately, 
while another says that, according to Abú Hanifah and Muhammad, 
they cannot act separately in disposing of property in any case ; 
and this has been adopted by Sarahhsi.t 


DCCCL. When a person has been appointed 
executor for a particular purpose, he becomes a 
general executor, unless expressly prohibited to act 
in any other matter with respect to which another 
is appointed as executor. 


ANNOTATIONS. r 


decexlix, If a person appoint two executors in a separate manner, ĵ 
some allege that in this case cach of theni has igdividually a power of 
exercising the functions of his appointment, without consulting the 
other, in the same manner as two agents, where they ere appointed by * 
different commissions ;—the reason of which is that the testator, in 
appointing the two separately, indicates his assent to each acting from 
his own judgment, without the others assistance or advice, Others 
again say that, concerning this case, also a disagreement subsists between 
Hanifah and Muhammad on one side, and Abi Yusuf on the other; 
because a will is not established until the death of the testator; and at 
that time both are executors together, notwithstanding they had been 
appointed separately. It is otherwise with two agents appointed under 
different commissions; for the appointment of each of those still conti- 
nues distinct and separate, as settled by the constituent.—lIiddyah, 
vol. iv, p. 546. 


a 





* As if the testator should first say to the one “I have appointed you 
my executor,” and again, at a different period, to the other “I have 
appointed you my executor. ’—Hamilton’s Hidéyah, vol, iv, p. 546. 


t Fataw4 Alamgir, vol. vi, p. 214.—B, Dig.. p. £70, 
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When a parson appoints an executor for a particular purpose, Laoruns 
as by saying “I have appointed thee my executor to * my iil. 
debts," and says to another “I have appointed thoe my executor mastration. 
in the administration of my proporty;” of by saying “I have 
appointed such an one my executor to pay my debts, and does not 
appoint him for anything else, and I have appointed such another 
my executor for all my property,” each one is executor in all 
matters, according to Abú Hanifah and Abú Yusuf, as if he had 
appointed thom both for all matters ; but, according to Muham- 
\nad, each is restricted to the particular matter for which he has 
been appointed. And where it is made an express condition that 
one shall net be executor in the matter to which the ather is 
appointed, it has been said by Muhammad Bin Al-fazl that the 
matter igas conditioned, according to all opinions ; and it w only 
wherdihc has not made such condition that there is the difference 
of opinion above-mentioned, the fatwá being with Abi Hanífah.* 


DCCCLI. When‘one of two executors dies, the Principle. 
survivor cannot act without authority from the 


— a 
— — 





— — 
——— — — — 


ANNOTATIONS, 

dcecli. When a man has appointed two executors, snd one of 
them dieg, the survivor*cannot, according to Abú Hanffah and Muham- 
mad, @ispose of the property, but should lay the matter before the 
judge, who, if he ‘see proper, may make him sole executor, and transfer 
to him the power of disposal. According to Abú Yusuf, however, the 
survivor cgn act alone, as, in his opinion, he was competent to do while 
the other was alive. Though one of the executors should die before the 
testator and before acceptance by the other, the single executor is 
incompetent to act by himself, according to Abi Hanffah and Muhammad; 
while according to Abii Yusuf he is competent. If one of two 
executors is profligate, the judge may authorize the oiher to act singly, 
or may add another to him, when the just one cannot act without the 
other, according to Abú Hanifah and Muhammad ; while according to 
Abú Yusuf he can.—Fataw4 Alimgir{, vol. vi, p. 216.—B. Dig., p. 671. 


e A person having appointed two executors, pne of them dies, having 
first appointed his fellow to be his executor. This is lawful, and the 
fellow msy dispose of the property of the first decoased ; for, as he could 
have done so with the sanction of his co-executor iu his lifetime, so he 
can, in like manner, do so after his death. There is anothor report, 
however, against the logality of the disposal; but the first is correct.—- 
Ibid, pp. 671 & 672. 





— 





— — 


* Fatáwá Alampfri, vol. vi, pp. 214, 216, 218.—B. Dig.. pp. 671 & 672, 
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judge, unless he is appointed by the late executar to 
be his executor also. 


If one of two executors die, it is incumbent un the judge (káz0) to 
appoint another in his room. This is the opinion of Hanffak and 
Muhammad ; because, according to their doctrine, the remaining 
executor has not, of himself, powes to act on every eccasion, and 
the interest of the deceased therefore requires the appointment of 
another to operate with him} and it is also the opinion of 4bé4 
Yusuf, because, although the remaining executor be (according to 
him) empowered to act of himself, still it behoves the kat to 
appoint another as his companion ; for the design of the testator 
evidently was to leave two successors for the management of his 
concerns ; and as this may be fulfilled by the appointufont of a 
substitute for him who dics, one must be appointed accordiff®ly.— 
Hidayah, vol. iv, p. 546. 


If the deccased executor have appointed the living executor to 
act for him, it is in that case lawful for the latter (according to 
the Zahir ur-Rawdyet) to act alone, nor is ıt incumbent on the Adz 
to appoint anothor in the room of the deceased ; because here the 
judgment of the deceased executor virtually subsists in the living 
one, as ıt were, by succession. (There w a tradition of Manijak 
having contradicted this ductrine, becauso of its repuynance to the 
object of the testator, namely, the agcncy of two persons; in 
opposition to the case where ẹ dying executor appoints some other 
person to succecd him ; for such appointinont is valid, because of 
its being attended with the advantage of the jwlgment of two dis- 
tinct persons, as was intended by the testator. )—Hidéyah, vol. iv, 
p. 547. 


If an executor, previous to his dcath, appoint another person 
his executor, in that casc, the persou so appointed is eutitled to 
act as executor both to him aad also to the person to whose 
affairs his immediate tegtutor had acted as executor. This is 
according to our doctors.—Hiddyah, vol. iv, p. 547. j 


DCCCLII. An executor may, on the approach 
of death, appoint ‘a successor, though the deceased 
had not committed that power to him.* 


DCCCLII. Ifa number of persons are directed 
by a testator to be his executors, they all become so, 
if they accept; but if they remain silent till the tes- 

















* Fatéwé Alamgir, vol, vi, pp. 214, 216, 218.—B. Dig., pp. 671 & 672. *' 
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tatér’s death, and then two or more of them accept Loro 
the office, pa become executors, and can lawfully —— 
carry the will -into execution. But if only one of 
them accepts, though he becomes the executor, he 
cannot lawfully carry the will into execution with- 
out bringing the matter before the judge, who may 
either appoint another to act with him, or authorize 
him to act singly.* 

DCCCLIV. If a person should appoint an Principle 
executor, and say, “Act with the knowledge of 
such an one,”, the executor may act without his 
knowledge. But if the words were “Do not act 
without the knowledge of such an one,” it would 
not be lawful for him to act without his knowledge ; 
and the fatwa is to that effect.* 

If he (tho testator) should say, “ Act with the opinion ot such 
an one ;” or “Do not act except with the opinion of such an one ;” 
in the first case, the person addressed would bo the executor; . 
m the gecund, they are both executors, according to what 18 
approged.* 

DCCCLY. When_a man appoints one person Principle. 
his executor, and another mushrif, or inspector to 
him, the first is the executor for the purpose of taking 
possession of the property, and the mushrif is not an 
executor; the effect of the appointment being that 
the executor cannot act without his knowledge.* 


DCCCLVI. When a man has appointed a per- Princip. 
son his executor, and a third party has appointed 
the testator his executor, and the second testator 


t awie — —— — 


= — = 


@ 
4 
ANNOTATIONS. ° 


deccliv. Abú Nasar has soid, that if the words were “Act in the 
matter wiih the orders of such an one,” he is a special executor; while 
if the words were “Do not act without his orders,” both would be 
executors; and this seems probable according to the doctrine of our 
masters,” 





® 


a 
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* Fatéwé Alamgiri, vol vi, pp. 218 & 219.—B. Dig., pp. 672 & 673, 
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then dies, the first is his executor ; and if the frst 
should die without making another appointment, 
his executor is executor of both together. 
DCCCLVII. A father’s executor. can, for the 
testator’s young children, enter into a partition with 
the legatee or legatees of tle immovable as well as 
movable property.* 
uhammad has said that the executor of a father may enter 
into a partition of property for young children, whatever the pro- 
perty may be, and whether movable or immovable, with a slight 
inadequacy in the terms (ghnbu-yusir ), but not if the inadequacy 
be glaring (ghabn jdhish) ,+ the principle in these cases being, that 


he who has the power to sell a thing has the powor to make a 
partition of it.* 


DCCCLVIII. When all the heirs are minors, and 
the executor has made a partition with a legatee, 
giving him his third, and holding two-thirds for the 
heirs, the partition is lawful; so that if what is in 
his hands belonging to them should happen to 
perish, they have no right of recourse against the 
legatee, nor is the executor responsible to them on 
account of the loss.* s 


a 


— — — 2 — — 
— — — — — — 


ANNOTATIONS. 

dceclviii, decclix. If an executor, the legatees being present, divide 
off the estate of the testator from the legacies, on behalf of his heirs, 
who are infants, or adult absentecs, aud take possession of their portions, 
it is lawful ; for an heir is successor to the deceased; and as an executor 
is also a successor to him, he is,of course a competent litigant on behalf 
of infant or absent heirs, and may, of consequence, make a division, and 
possess himself of their portions ou their behalf,—insomuch that if those 
portions were to perish in, his hands, still they are not at liberty to par- 
ticipate with the levatees in what remained to them after such division.— 
Hidayah, vol. iv, p. 548. 








* Fatáwá Alamgírí, vol. vi, pp. 218 & 219.—B. Dig., pp. 672 & 678. 

t The legatee of a third or other share of the estate is a partner with 
the heirs, and tho executor nay be called upon by either party to make a 
partition, But this is beyond his function ;”his power seems entirely to 
goad on the relation which the deceased bore to the heira.—Noto by 

r Baillie. 


ç 
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‘DOCCLIX. When some of the heirs are adult ‘orm 
and absent, it is lawful for the executor to make a = 
partition on their behalf with the legatee, in every- principle. 
thing except, akdr, or what is immovable, and to hold 
shares on account of the minors. But if the heirs 
are all adult, and some of them present, a parti- 
tion made by the exechtor with the legatee is yoid 
' gs against the adult heirs, both with respel to 
movable and immovable property. And if the heirs 
wre adalt and absent, a partition of immovable 
property made by the executor with the legatee is 
void as against the heirs.* But— . 


DCCCLX. If all the heirs are adult and present, Principle. 
it is unlawful for the executor to divide off the 
legacies from the estate and hold them for the infant 
and absent legatees. 


Ei 

If, on the contrary, an executor, the heirs being adult and pre- 
sent, divide off the logncics from the estate, and take possession of 
thein on behalf of infant or absent legatees, it is unlawful ; for a 
legatec is not a successor to the deceased in every respect, he being 
constituted a proprietor by a new and supervenient cause ; and as, 
therefgre, the oxecutor docs not stand as litigant on his behalf, 
his taking his (tiẹ legatco’s) portion is not valid—imsomuch that 
if the legacy wéfe to perish in his (the executor’s) hauds, the 
legatee would be entitled to take a third of whatever had romained 
to the heirs. Neither is any compensation due froin tho executor 
in this instance, because an executor is a trustee; and as the 
power of conserving tho effects of tho testator is lodged in him, the 

se is, therefore, the same as if the loss had happoned previous to 

o division of the effects, —Hidáyah, vol. iv, P: 549. 


DCCCLXI. Should the exccutor make a parti- Principle 
tion in the absence of a secular legatee or legatees, 
the same is not lawful, and the legatee or legatees | 
may still claim to participate with the heirs in a 
third of what remains, if the portion allotted to him 
or to them happen to perish. 


erent) 








* Fatéwa Alamgir, vol. vi, p. 220.—B. Dig., p. 674, 
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If an executor should make a partition to, or in favor of, het 
when there are legacies to mankind (that is, for secular p es} 
against the estate, and the legatee is absent, the partition is not 
lawful, and the legatec may still claim to be,a‘partner with the 
heirs, that is, for a third of what remains, if the portion allotted to 
him should perish.—Durr-ul-Mukhtar, p. 836. 


DCCCLXII. Buta partition made by the judge, 
andithe taking possession by him of the legatee’s’ 
portion, is valid; so that, if the portion should perish 
in the hands of the judge or his amin, the-legatee 
would have no right of recourse against the heirs, 
neither would the judge be responsible:* 5 





The above, however, is only when the things are weighable 
or movable, a partition of which is sepuration. But— 


DCCCLXIIL. With respect to things that are not 
so, the partition being an exchange like a sale, is 
unlawful, for it is not lawful to sell another person’s 
property.* ; 

DCCCLXIV. When the judge has appointed a 
guardian (wast) for an orphan in all matters, and 
he has made a partition against bing whether of 
movable or immovable property, the partition is 


- 
— ~ — — 


ANNOTATIONS. i 


decelxii. Ifa person bequeath a third of one thousand dirme to 
another who is at that time absent, and the heir» consign the said sum 
to the kází, in order to divide and set apart the share of the absent 
legatee, the division thus made by the Adzé is valid, because of the 
original validity of the wil, insomuch that if the absentee should after- 
wards die, previous to his having declared his acceptance, the legacy 
nevertheless devolves to his heirs.—gllidayah, vol. iv, p. 650. 








— — — — 
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* Fatáwá Alamgiri, vol. vi, p. 220. - B. Dig., p, 674, 
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lawful; but if the appointment is only for a special Lecrogs 
purpose (a), the partition is unlawful. — 


(a.) As for the · maintenance of the orphan, or conservation of 
his property.” - 


DCCCLXV. The „executor of a mother may Principle. 

make a partitiom on account of her minor children of 
‘movable property, which they have inherited from 

her, when they have no father nor father’s executor ; 

‘but he-ehas no such power when there is either of 
these; and he cannot make a partition of the immoy- 

able estate tinder any circumstances, nor of any- 

thing that the minor has inherited from any other than 

his mother, whether it be movable or immovable.* 


DCCCLXVI. What has been said with respect Principe. 
to the executor of a mother, is applicable to the 
executor of a brother and paternal uncle.* 


DOCCLXVII" When an executor makes a partition Prncple. 
antong heirs, and they are all minors, without any admixture 
of adults, the partitiqn is unlawful. If they are all adults, 
bute some of them absent, and a partition is made with 
thosc, whosare present, and their shares separated from the 
mass, the partion is lawful with respect to chattels, but 
not as to immovable property. If there are both minor and 
adult heirs, but the adult are present, the partition is 
unlawful. Ifthe adults are present, and their share is given 
up to them, and the shares of the minors separated from 
them in amass without partition among the individual 
foinors, the division is lawful. When the share of each 
minor or adult is separated from the rest, the whole parti- 
tion is invalid. But if the share of the adult is surrendered 
to thon, and the portion of the minors retained, and then 
divided among them, the partition as between the adults 
and the minors is valid.* ° 


DCCCLXVIII. The — of a father is in the place Principle 
of a father. So also the executor of the grandfather is in the 
p a 
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* Fatéwé Alampfri, vol. vi, pp. 220—~222.—B. Dig., pp. 675—678, 
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place of a father’s executor, and the executor of à grand- 
father’s executor in the place of a grandfather's exeoutor.* 


However,— ‘ 


DCCCLXIX. The powor of the father’s oxccutor, in the 
ement of the property of his orhpany, is superior to, 
and precedes that of, the ther—-Hidéyah, vol. iv, 


p. 554. 


DCCCLXX. An executor cannot lawfully pur- 
chase for a minor anything at a price much above 
its value.* f 


DCCCLXXI. An executor may accept a trans- 
fer for a debt due to his-infant ward.* 


If a person indebted to an orphan give a transfer on some 
other person, and the executor (the guardian of the orphan) 
accept the same, such acceptance is approved, provided it be for 
the intorest of the orphan, because of the person on whom tho 
transfer is made being richer (for instance) than the transferer, 
and also a man of probity ; for the power of‘acting is vested in 
the executor, morcly that he may employ it.for the interort of the 
orphan; but if the transforer he richer than the other, the 
acceptance is not approved, as being, in its tendency, prejudicial to 
the orphan.—Hidayah, vol. iv, pp. 552 & 553. ‘ \ 


DCCCLXXI. When the heirs are all adult 
and present, the executor cannot sell any part of the 
estate without their consent; but if they are absent, 
he can sell the movable, but not the immovable, 
property, except in the case of falling into decay.* | 


When the heirs are all adult and prosdnt, the executor can sell 
no part of the estate except by their dircctions ; and if they are 
absent, he cannot lawfully sell tho akár, though he may sell any- 
thing but the akár (aud let the whole to hiro), because he has the 
power of conservation over the proporty of an absentee, and it may 
be necessary to scll chattels in order to preserve them ; but akár, 
or immovable property, is Bonar in itself, excopt in the case of 
its falling into decay, and in thât case it also muy bo sold.* 


aii 
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* Fatáwá Alamgiri, vol. vi. pp. 221 & 222,—B. Dig., pp. 676 & 677, 
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DCOCCLXXITI. When all the heirs are adult, and one of Lecrurs 
them is absent, while the others are present, the executor HE 
may sell the share of the absentee in all that is not akár 
(immovable property) for the sake of preserving it, accord- 
ing to all opinions. And the shares of those who are 

resent, according to Abú Hanifah; but aceording to both = - 
hia companions, the sale of their shares is unlawful,* 


DCCCLXXIV. An executor has the power of Principle. 
selling every species of property belonging to an 
adult absent heir, excepting such as is immovable 
(akaP). i 

For as a fathêr is authorized to sell the movable property of 
his adult absent son, but not such as is immovable, so his guar 
chan (the caecutor) has the same power.—Hidayah, vol. tv, 

p. 553. 


An executor cannot sell immoyable property (akár) except 
under the following cireumstances :— 


DCCCLXXV. An executor is allowed to sell Principle. 
immovable prcperty, not to himself, but to a stran- 
ger, for double the value of the property, or for the 
henefit of the minor, or for (liquidation of) the 
debts of the deceased (testator), or where there are 
(some) general provisions in the (late incumbent’s) 
will which cannot be carried into eftect without 
selling (such property), or where the produce or 
income of the property does not exceed the expense 
(of keeping it), or where it is in danger of being 
destroyed, damaged, or decayed, or where it is in 
the hands of a usurper (and there is apprehension 
of its not being recovered*). Durr-ul- Mukhtar, the 
chapter on will and executorship, pp. 846 & 847; 
so also the Jami-ur-Ramuz. 


The Fatáwá Alamgiri is almost to the same effect. It is 
laid down therein as follows — 


= — -ma — — — — — — — — 2 — 


* Radd-ul- Mukhtar, a very copious oommentary on the Durr-ul- Mukh- 2 
tår. Vide pp. 484 & 485 of Lecture xvi delivered during the last session, 
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When a father’s executor has sold anything belonging to the 
estate of the father, the case presents two aspects. The first is, 
when the deceased has left neither debts nor legacies ; the second 
is, when he has loft one or other of these. With, regard to the first, 
it is said in the book,* that the executor may sell the whole pro- 
porty, movable and immovable, when the heirs are minors, But 
Halwai has said that this was the opinion of the ancients, and that, 
according to the moderns, * the wddx, or immovable property, of 
a minor can be sold only (that is, when there are no debts, nor 
general legacies), if the minor has occasion for the price of it, or a 
purchaser is eager to obtain it by giving double its value, or the 
sale is otherwise for the minor’s advantage, as, for instance, when 
the Ahurdj, or land-tus, and expenses exceed its income ;"or thu 
property, being shops or a mansion, 1s falling into decay. « With 
regard to the land tax, when a necessity arixes for paymy it, and 
there is belonging to the estate any other property besides akár, 
the other property is first to be applied to its payment ; and if 
that is not sufficient, the akár imay then be sold for its value, or n 
price not much less than its value ; but the executor cannot law 
fully sell it at a greater depreciation than men would usually sub 
mit to.t 


DCCCLXXVI. When, however, an executor 
has actually sold akár, or immovable property, 
for the payment of debts while He has 6ther pro- 
perty in his hands sufficient fof that purpose, .the 
sale is lawful.* 


DCCCLXXVII. But if there are debts, and 
they cover the whole of their estate, the executor 
may sell the whole by general agreement ; and 
when the debts do not cover the whole estate, he 
may sell as much as may be necessary for their 
payment.* ; 


He may also sell the surplus according to Abd Hanifah; but 
this is contrary to the opinion of his companions. —/did. 


DCCCLXXVIII. And if there are general lega- 
cies, the executor may sell as much of the property 
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as may be uccessary for their liquidation (not exceed- 
ing, of course, a third of the whole after payment of 
the debts).* . 


LFcTune 


rary 


DCCCLXXIX: If there be among the heirs one minor, Principle, 


and all the rest are adults, and neither debts nor legacies, 
the estates consisting entirely of chattels, the executor may 
sell the share of the minor according to all the (authorities.)* 
And the shares of the others, according to Ahũ Hanifuh ; so that, 
if he should sell the whole, the sale would be lawful according to 
him ; but it would not be lawful, according to the other two (Abú 
‘Yusuf gud Mohammad), as to the shares of the adults; the prin 

ciple of the former being that, whenever the executor has power to 
sell a part of the estate, he has power to sell the whole.* 


DCCCLXXX. The executor of a mother or Pipe. 


brother may lawfully sell movable property helong- 
ing to the estate of the deceased; but can neither 
sell the immovable property, nor can he buy for 
his ward anything but food and raiment necessary 
for his support. 

With regard to the executor of a mother or a brother,—when 2 
mother has died Jeaying property aud a minor sou and having 
appointed ax caceuton or a brother has died leaying property and a 
minor brother and havmy appomted an executor, the executor 
may lawfully sell anything but akár belonging to the estate of the 
deceawd, but can neither s¢ll the addr, nor lawfully buy anything 
for the mmor but food and clothing, which are necessary for his 
prevervation.* 


DCCCLXXXI. The executor of a mother has Priacpt 


no power to sell anything that a minor has inherited 
from his father, whether movable or immovable, 
and whether the property be involved in debt or 
be free from it. But what he has inherited from 
herself, when it is free from debts and legacies, the 
executor may sell what is the movable portion 
thereof, but he cannot sell akar.*, 


DCCCLXXXII. If the estate is involved in debt or in Prineiple. 


legacios, and the debt is such as to absorb the whole, he 
may sell the whole, the sale of akár coming within hia 
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power ; and if the debt does not absorb the whole, he may 
sell as much of it as is necessary to defray the debts. And 
as to his power to sell the surplus, there is the same dif- 
ference of opinion as has been stated above.* 


DCCCLXXXIII. Ifall the heirs of a mother are 
adult and present, and her estate is free from debt, 
her executor can sell no part of the same; but if 
the estate be in debt, le may sel] as much of it as 
may be necessary for payment of that debt. 

If all the heirs are adult and present, the estate being free from 
debt, the mother’s executor can sell nu part of her estate ; and if 
the estate is in debt, the answer to be given as to the power of, 


the mother’s executor 1s like that ım the case of the father’s exe- 
cutor, both in respect of what opinicus agree and of what differ.* 


DCCCLXXXIV. And if there are both adult 
and minor sons, and the.adult are absent, the estate 
being free from debt, the mother's executor may sell 
what is movable of her estate, whether it belongs 
to the share of the minor or the adrlt, but caunot 
sell the akár of her estate,—the shares of miuors and 
adults being in this case the samp.* l 

And if the estate be involved in debt, the answer to be given as 


to the power of the mother’s executor is like the answer in the 
case of the father’s executor.* 


DCCCLXXXV. If the adults are present, and 
the estate is free from debt, the (mother’s) executor 
may sell the minor's share of her movable estate; 
but whether he can sell the shares of the adults, 
opinions differ, while he certainly cannot sell the 
akar.* 


DCCCLXXXVI. If the estate has to pay legacies, 
he may sell one-third of the estate to pay them; but 
if it be debts, he may sell as much of it as may be 
sufficient for the liquidation of those debts.* 
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* Fataw& Alamgiri, vol, vi. pp. 222 & 223.—B. Dig., pp 677—679. 
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And if the estate be involved in debts or legacies, and the debts Lecture 
absorb the whole, he may sell the whole; and if they do not, he ni. 
may sell the movable and as much of the akár as may be neces- 
sary for the payment of debts, and as to the surplus there is the 
difference among ‘ our shaikhs” alroady mentioned.* 


DCCCLXXXVII. Whatever has heen said as to Principle. 
the executor of the mothtr, is true of the executor of 
the brother and the paternal uncle, the principle 
‘being that the power of the executor is measured 
by the power of his testator.* 


Accordtug to Muhammad and Abú Yusuf,— i 


The efecutor of e brother, with respect to an infant brother, or 
oue of mature age, who is absent, stands in the same predicament 
as the executor of a father with respect to his adult absent son 
(in other words, ho is empowered to sell the movable property of 
the orphan or absentee) ; and so likewise of an executor appointed 
by the mother or uncle ; for as the mother and uncle are permit- 
tod to interfere in the management of the property su far as 
relates to its preservation, so also is the executor who represents 
them.—Hidayah, vol. iv, p. 554. 
DCCCLXXXVIII. If a father die without ap- Prmeipte. 
pointing an. executer, the grandfather represents 
the father. : 
Becange a grandfather is most nearly related to the children of Reason. 
his son, and most interested in their welfare ; whence it is that 
the grandfather is empowered to contract the infant wards in mar- 
riage, in preference to the father’s executor, notwithstanding the 
latter have precedence of him in point of managing and acting 
with the property, for the reasons already ossigned.—Hidayah, 
vol. iv, p. 555. 


Responsibility and Non-responsibility of a Testator. 


DCCCLXXXIX. If an executor, without proof, Prin’. 
‘satisfies the claim of a person against his testator’s 
estate, he is responsible for the same. But when 
he has satisfied a claim upon the same being proved 
against the estate, he incurs no responsibility.* 


o 2 
* Fatáwá Alamgírí, vol, vi, pp. 219 x 223.—B. Dig . p. 679. ? 
+ Literally “is in the stead of.” or “ stands in the place of ” 
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A man having appointed two executors, dies, and a claim is 
made against his estate, which they pay without proof; they are 
responsible to the creditors of the deceased for what they have 
paid. But when an excoutor has paid a debt’of the deceased to 
which there are witnesses, the payment is lawfu], and he does not 
incur any responsibility. Whether he can pay when two just per- 
sons testify to a debt in his pregence, but do not testify to it 
before the judge, and the debt iz denied by the heirs,—is a point 
on which “ our” shaikhs have differed ; some saying that he may 
pay the debt, and others that he may not.—Fatáwá Alangiri; 
vol. vi, pp. 216 & 235.—B. Dig., p. 679. 


DCCCXC. If an executor pays the debt ‘of 
one creditor without an order of the judge, he is 
responsible to the other creditors; but not so, if he 
pays by the judge’s order.* 


DCCCXCI, If, after the executor’s expending 
the whole of the testator’s estate upon his young 
children, a claim is made against it, and is established 
before the judge and decreed by him, the executor 
is not held responsible if the expenditure was made 


by order of the judge.* ; v 


When an executor has expended tht whule of an estate upon 
young children, and nothing remains, after which a claim i& made 
aguust the estate, and is established by procf béfore the judge 
who decrees it, can this creditor make the executor liable! No 
mention is made of the case m the book, but it seems that, if the 
expenditure was made by order of the Judge, the eyecutor i not 
responsible ; whereas if ıt were made without the Judge’s order, he 


is hiable.* 

DCCCXCII. If, by the decree of a judge, a debt 
has been made obligatory on a testator’s estate, and 
the executor has paid it by the judge’s order, he is, 
not in any way responsible. 


When a debt hasebeen made obligatory on the estate of the 
deceased by the decreo of a judge, and the executor has paid it, 
after which another debt arises against the deceased, as, for 
instance, if he had dug a well in his lifetime, into which a beast has 
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fallen so as to make him liable for the damage, or f he had sold Lxecrore 
w piece of armour which the purchaser returns to the executor on fl. 
account of a defect, so as to make its price a debt against the 
deceased ; is the excoutor in any way responsible? If he paid by 
order of the judge, he is not liable ; nor is the judgo.* 


DCCCXCIII. But the second creditor may have Principe 

recourse against the first for a share of what he 
received, proportionate to the debt, if what he 
received be still subsisting; and if it has perished in 
his hands, he is responsible to the second jn the 
same proportion; but the executor is nowise liable. 
If, on the other hand, the executor had paid without 
the order of the judge, the second creditor may claim, 
either from the executor or the first creditor, a due 
proportion of what was received by the latter.* 


DCCCACIV. When an executor wishes to pay Primoipie. 
a debt to a creditor, and is apprehensive of other 
creditors appearing against the deceased, he may 
sell something belonging to the estate to the creditor 
in exchange*for the ‘debt. and will not then be res- 


ponsihle should anotſier creditor appear as appre- 
hended > 


DCCCXCV An executor may give out the property of a Principle. 
minor in wuzdrabat, but he cannot lawfully give along lease 
of part of the deceased's estate for the payment of debts ; 
nor lend the property of a minor according to all reports ; 
and if he should do so, he would be responsible.* 


When an execittor sells the orphan’s property to himself, or 
his own to the orphan, the sale is lawful according to Abú Hanifah 
wud Abú Yusuf also, by one report, when the sale 1s obviously for 
the benefit of the orphan, though unlawful when not obviously 
for his benefit. According to Muhummad and Abú Yusuf by 
another, and more probable report, such a sale 1s unlawful under 
any circumstances. * 


" Fatawa Alamgfzt, vol. vı pp 227, 235 237 -B, Dig , pp 679--681, 
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* 

DCCCXCVI. When an executor of two orphans 
sells the property of one of them to the other, the 
sale is unlawful. So also, when he authorizes them 
to enter into such a transaction with each other, and 
one accordingly sells his property to the other, the 
sale is unlawful,* 3 
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* Fatáwá Alamgírí. vol, vi, pp. 227., 235, & 237.—B. Dig . pp. 6079—68! 
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WAKF, in its primitive sense, means detention. In the 
language *of the law (according to Aba Hanifah); it signi- 
fies the appropriation of a specitic thing in such a way that 
the apfropriatof’s right in it shall still continue, and the 
advantage thereof will be applied to charitable purposes or 
other good objects.* “The appropriator is Leld to be at 
liberty to resume it, and the sale or gift is consequently 
lawful. But the appropriator’s right to all this is extin- 
guished as soon as the Judge hds pronounced a dewee.t— 


Vide Hidiyah, vol. ii, pp 334, 335, 337 & 338. 


According to the two disciples, however, wakf is the 
detention of a thitg in the implied ownership of Almighty 
God,°in such a manger that its profits may revert to, or 
be applied for, the benefit of mankind, and the appropriation 
is obligatory, so that the thing appropriated can neither be 
sold, nor given, nor mmherited.{ In the Ayún and Yatamd it 
is stated that the futua, or decision, is in conformity with the 
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* Mr Hamilton has unnecessarily restricted the legal meaning to appro- 
priatious of a ` pious or chautable nature” (HidáyaL. vol. 12, note, p. 334); 
and he has been followed by Sir William Macnaghten, who renders the 
word (wakf) by *“ endowments.” But it will be seen hercafter that the 
term is morc comprehensive. and includes settlements on a person’s self 
and children.—-Note hy Mr. Batllie, p. 549. 

t There are two ways, however, in which it may,be made obligatory - 
one is by the order of the judge making it so, and the other by the use of 
words of bequest in its constitution, as by saying “ T have bequeathed the 
produce of my mansion,” in which case also the appropriation becomca 
obligatory.— Fatáwá Alamgir{, vol ii, p. 1454.—B. Dig., p. 550. 

t According to tho two disciples, wakf signifies the appropriation | of a 
particular article in such a manner as subjects it to the rules of divino 
property, whence the appropriator’s right in it is extinguished, and 
it becomes a property of God, by the advantage of it resulting to his 
creatures. The two disciples, therefore, hpld the appropriation to be 
absolute ; and, consequently, that it cannot be resumed. or disposed of by 
gift or sale; and that inheritance also does not obtain with respect to 
it,—Hidayah, vol. ii. p. 335. + 
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opinion of the two disciples.* The Hidéyah, as usual, gives 
the signification of wakf both by Abú Hanifah and his two 
disciples, Abú Yusuf and Muhammad, and then the argu- 
ments on both sides by saying, “Thus the term ‘wakf, in 
its literal sense, comprehends all that is mentioned both by 
Hanifah and by the two disciples. Now, such being the 
case, no preference can be giver to the* 
over those of the other, as drawn froin the measuring of the 
term; this preference, therefore, must be given as drawn 
from arguments. — Vide Hidéyah, vol. ii, pp. 385—3839. 


But it is clear from the following passage that the author 
of the Hiddyah gives preference to the doctrine of Aba 
Hanifah :—“ With respect to what is reported from Hani- 
fah.f that ‘the appropriator’s right of property is extin- 


guished by a decree of the magistrate,—our author remarks 


that this is approved doctrine, as such a decree removes all 
difference of opinion.” —Hidáyah, vol. 1, pp. 337 & 338. His 
giving preference to the doctrine of Abú Hanifah can also 
be concluded from his citing the arguments of this lawyer 
after those of his two disciples (Abú Yusufand Muhammad).i 


So, according to Abú Hanifah, the right of the appropri- 
ator abates as soon as the judge has pronounce l his decree. 
The way to obtain which, say the cusupilers of Fatáwá Alam- 
giri, is for the proprietor to deliver the subject of the wakf to 
the mutumall/, or superintendent, and theu vo require it back 


* Vule Fatáwá Alamgiri. vol. ii, p. 45!.—B. Dig.. p. 550. 

The right of the appropriator censes, in the opinion of Abú Yusuf and 
Muhammad (withont the order of a judge); it. however, docs so, according 
to the former. on his merely speaking the word: but, according to the 
latter, it does not cease till the appointment of a wult, or governo, and 
the delivery of the property to him. The opivions of the Icarned seem 
to be nearly balanced between them, two authorities declaring that the 
Jatmd is with Ami Yugu, while two more ullege that it is with Mubam- 
mad.—Fatawa Alamgiri, vð. u. p. 465.—B. Dig., p. 651. 

+ It is reported by Aadurf from Hanifah, that the appropriator’s right 
of property is not extinguished. except where the magistrate so decrees, 
or where the appropriator hinnself suspends it upon his decease, by declar- 
ing “ When I dic, thi» house is appropriated to such a purporc.” (and so 
forth). Abú Yusuf alleges that his nght of property is extinguished upon 
the instant of his saying “I have appropriated,”—(and such also is the 
opinion of Nhdfit), because that is a dereliction of property in the same 
manner as manvanission. Muhammad says that it is not extinguished 
until he appoint a procyrator, and deliver 1t over to him . and decrees are 
passed upon this priuciple.—Hidayah, vol. ii, p 337, 


t bade p. 42, Lecture I delivered in 187%, 
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from him on the ground of the appropriation not being  Lecrore 
obligatory; whereupon the judge may pronounce his decree 
that it shall be obligatory, and it becomes so accordingly.— 
Vide Fatáwá Ałapgírí, vol. ti, p. 484--B. Dig., p. 550. 


Thus the appropriation becomes valid, that is absolute, Conclusion, 
according to the various opinions of the threesgreat lawyers, 
—avcording to Abú Hanifah, in consequence of the appro- 
priator’s declaration, and the magistrate’s subseyuent decree, 
—aceording to Abú Yusuf, by his simple declaration—and 
according to Muhaminad, by his declaration and delivery to 
a procurator. It passes out of the possession of the appro- 
pniators hut yet it does not become the property of any 
other person ;* because, if this were the case, it would follow 
that it is not ina state of detention, but may be sold in the 
same manner as other. property; and also, because if the 
person or persons to whom it is assigned were to become 
the proprictor of it, it would follow that it could not after- 
wards pass out of his possession in consequence of any 
condition stipulated by the former proprietor,—whcreas it 
is not so, for if a person were to appropriate a dwelling- 
house (for instance) to the poor of a particular tribe, and 
the poverty of any one of those were afterwards removed, 
the vight in it passes to the others, which it could not do if 
this person were a propyiclor — Vide Hidüyah, vol. ii, p. 339. 


Devisions appear to be in both ways. Preference, how- 
ever, somes lo be given to the opinion of Muhaummad. See 
the Foot note at page 114, and Ilidäy ah, vol. ii, p. 337. 


DCCCXCVIL. The pillars or essentials of wakf prinipte. 
are special words declaratory of the appropriationt 


by the owner (a). 
a) Such as “I have given this my land,” or “ bequeathed 
it as an appropriated or parpetual sadukah (charity).”t 


DCCCXGCVIII. The legal cffect of wakf, according to the Principle. 
two disciples, is “an abatement of the propriator’s right of 


— ——— — —— — = — — — — =s — — yo — 


* When the property has passed out of the appropriator whether by 
decree of the judge. according to Abt Hanifah, or hy the mere appropri- 
ation, according to Abi Yusuf. or by the appropriation and delivery, 
according to Muhammad, it does not enter into the property of the persons 
for whose benefit the appropriation is madle. —Fatáwá Alamyiri, vol ii, >? 
p. 155.--B. Dig., p. 551. ‘ 
+ Fatáwá Alamgiri. vol ii, pp. 451 4 155 —B, Dig., pp. 151 & 162. 


Lecronr 


Principle. 


Principle. 


Principle, 


Illustration. 


116 ON WAKF, OR APPROPRIATION. 


property in the thing appropriated in favor of Almighty 
God,” and, according to Abú Hanifah, “a detaining of it in 
the ownership of the appropriator, but without the power 
of alienation,’* and “ bestowing of its produce in charity.”t 


e 


Conditions. 


DCCCXCIX. Among the conditions of wakf 
are—“ understanding and puberty on the part of the 
appropriator ;’—as an appropriation hy a boy or 
insane person is not valid. Freedom is also a 
condition, but not so Islam.t a 


DCCCC. It is also a condition that there he a 
nearness, that is, relation between the appropriator 
and the objects of the appropriation.f 


So, appropriation by a Muslim or a Zinmi for a temple, or 
church, or for the poor of the cnemy, 1s not valid.t 


DCCCCI. Itis further a condition that the thing 
appropriated be the appropriator’s property at the 
time of the appropriation (b).f . 


(b.) So that, if one were to usurp a piece of land, appropriate, 
and then purchase it from the owner, and pay the prive, or com 
pound with him for other property, which im actually delivered 
up, 1t would not be a wakf. When a man makes av appropriation 
for certain good purposes of land belonging to another, and then 
becomes the proprictor of it, the wady is not lawful, though it 
would become so if allowed by the proprietor. And if a bequest 
were made of land of which the Icgatee immediately makos a 
wakf, after which the testator dics, the land is not wakf; or ifu 
donee of land should make an appropriation of it before taking 
possession, and should then take possession, the wakf would not 
be valid. Yet, if possession were take of land, given under an 
invalid gift, aud it were then made a wukf, ıt would be lawful, 
the donee being responsible for its value ; and if one should pur- 
chase by an invalid sale, take possession, and then make an appro- 
priation of the subject*of sale in favor of the poor, the ak f would 
be lawful, subject to the like responsibility for its value to the 
seller; but if the appropriation were made before taking posses- 


—_—— — — =o - — — — — — =o ~ - te — O 


Ca 
” This, however, is till no decree is pronounced by the Kazt. 
+ Fatáwá Alamgírí, vol. ii, pp. 454, 455, 457.—B. Dig., pp. 451, 462, 564. 
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sion, it would not be lawful. When a man buys land by a lawful 
sale, and makes an appropriation of it before taking possession 
and paying the price, the matter is in suspense until he pays the 
price and takes possession, when tho wakf ig lawful ; but if he dic 
without leaving any property, the land is to be sold, and the wakf 
is void. And if’a right is established in the property, or it is 
claimed by a shafi, under his right of pre-emption, after the 


purchase has been made, the wakf is void.* 
DCCCCII. It is not necessary that there should incepe. 


be an entire freedom from the rights of other parties, 
ag, for instance, in cases of pledge and lease. (c).* 


Lecture 


@ 
(c.) So that if one were to vive a lease of his land, and then Illustration, 


to maké@a wakf of*it before the expiration of the term, the wakf 
would be binding according to its conditions, but the lease would 
not be void; and, on the expiration of the term, the land would 
revert to the purposes to which it was appropriated. In like 
manner, if a man should pledge his land, aud then appropriato it 
before redeeming it from the pledye, the land would not be with- 
drawn from the pledge ; and if it should remain for two years in 
the hands of the pledgee, and then be redeemed, 1t would revert 
tu the uses for which it was appropriated. Even though the 
pledgors should die before the redemption, yet if he leave enough 
to redgem the land, 1t 18 to be redeemed, and the wakf is obligatory. 
But if he shotld not lofve enough for that purpose, the land may 
be sold, and the waky1s våd. In the case of a lease, when either 
of the Contracting parties dics, it 13 void, aud the land immediately 
becomes aks. * 


DCCCCTIIT Even though the pledgor should die before Principle. 


the redemption, yet if he leave enough to redeem the land, it 
is to be redeemed, and the ¢rakf is obligatory But if he 
should not leave enough for that purpose, the land may be 
sold, and the wakf is void. Tn the ease of a lease, when 
either of the contracting parties dics, it is void, and tho 
land immediately becomes wahf* 


DCCCCIV. It is also a condition that the party Principle. 


making the appropriation is not under inhibition at 
the time, either for facility of disposition, or debt.* 


DCCCCV. The absence of uncertainty is also required ; Principle. 


and if a person were to appropriate anything out of his 
land, without naming it, the appropriation would be void, 
2 


— — — eu — — — — — — — — - — — — ee — — 


* Fatáwá Alamgirf, vol, ii, pp. 407 & 168,—B. Dig.. pp. 404 & 555. 
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though if it were the whole of his share, without naming the 
portion, it would be lawful on a favorable construction (d),* 


(d.) Aman makes wakf of his land, on which there are trees, 
excepting trees,—it is not lawful; because the trees, being 
excepted, with their sites, what enters within the.waif is unknown. 


DCCCCVI. An appropriation is not complete 
according to Hanifah and ‘Muhammad, unless the. 
appropriator destine its ultimate application to, 
objects not liable to become extinct (¢).—Hidayah, 
vol. ii, p. 341. p : 

(e.) As where, for instance, a man destines its application 
ultimately to the puor (as by sayıng-—" 1 appropriate this to such 
a person, and aftor him to the poor”), because these never become 
extinct.— Zoid. 


DCCCCVII. Ifa person appropriate land, and it should 
afterwards appear that, an indetinite portion of the land was 
the property of another person, the appropriation is void 
with respect to the remainder also, according to Muham- 
mad (f). lf, however, it should appear that another is 
entitled to a portion of the land, of a smcific, and not of an 
undefined nature, in this case, the appropriation is uot void 
with respect to the remainder (9).—Hidayah, vol. ii, p. 340. 

(7) Because, in this instance, the separation into indefinite 
disons is associated with the appropriatien, .which, is con- 
Bequently invalid, in the same manner as a gift.¢—/bid. 

(7.) Because of no indefinite division oxisting in this instance : 
and gifts und charitable donations zre also subjects to the same 
analogy.— J bid. 


DCCCCVIII. Itisalsoa condition that the appro- 
priation be at once complete and not suspended on 
anything (/).* . 





” — — — — — —— ö— — — — — —— — — AS STARS —— — my wes a 


* Fatéwa Alamgírí, vol. ii, p. 458.—B. Dig., pp. 555 & 556. 

¢ It is otherwise where a donor resumes a part of his gift, or whore 
the keire of a donor, who had made the gift upon his death-bed, resumo 
two-thirds of his gift after his decease, for if a person, upon his death- 
bed, make a gift or appropriation of the whole of his property, and the 
beire resume two-thirds, still the gift or appropriation is not rendered 
void, because, in this instance, the separation into indefinite divisions is 
superrenient, and nob assoviath d ; that is, at the time of the gift or appro- 
priation the article was not divided into undefined portions, but became 
so afterwards, —Hidáyah, vol. ii. pp, SH) & 341, 
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(h.) As, if one should say “If my son arrives, my mansion is Lecrvne 
a charity appropriated to the poor,” and the son should arrive, 1y. 
tbe mansion does not become wakf. And if one were to say 
“This my land is charity if such an one please,” and the person Hlustration. 
referred io should indicate his pleasure, still the wakf would be 
void. But when one has said “If this mansion be my property, 
it is appropriated as charity,” the appropriation “is valid if the 
mansion actually be his property at the tine of speaking ; for the 
suspension is here on a condition that is actually fulfilled, and 
*there is no contingency. A man loses his property, and says “ If 
I find it, by God, T will make a wakf of my land,” and he finds 
the property, it is incumbent on him to make a wakf of his land, 
for the hénefit of those to whom it is lawful for him to påy zakdt, 
or poor’s-rate ; and if he should make it for those to whom it is 
not lawful ‘for him to pay zakát, the wakf would not be valid, nor 
he be released from his vow. If he should say “ When such an 
one arrives,” or “If T speak to such an one, this my land is 
charity,” ıt is obligatory, being in the nature of an oath and a 
vow; and if the condition happen, it is vuligatory on him to 
bestow his laud in charity, but this is*not an appropriation. When 
a man says “If I dic of this my disease, | have made this my 
jand waky,” it is not valid, whether he dic or recover ; but if he 
should gay “If I die of this my disease, make this my land wakf,” 
it is lawful. The difference is, that the latter expression amounts 
to a conditional appointment of an agent, which is lawfal.* 


DCCCCIX. It is further a condition that there Principle. 
be no stipulation in the wakf for a sale of the pro- 
perty aud expenditure of the price on the appropri- 
ator’s necessities; and if there be so, the wakf is 
not valid.* 


DCCCCX. Perpetuity is also among the con- Principe. 
ditions of wakf according to all opinions,—though, 
according to Abú Yuguf, the mention of it is not a 

, condition, and this is correct (i).* 


(i) A man appropriates his mansion for a day, a month, or Illustration 
any specified time, without further addition,-—-the wakf is valid 
aud perpetual. But if he should say “This my land is a sadakah 
appropriated for a month, and when the month has expired, the 
wakf is void,” the wakf would be void immediately according to 
Hallal ; because perpetuity being a condition, limitation to a par- 
& 


— —— — — — Ta — 


eel 








— — — — — — — — 
* Fatáwá Alamgiri, vol. ii. pp, 457 & 158,—B. Dig.. p. 556, 
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ticular time, is not lawful. If one should say “This my land is 
a sadakah, appropriated after my death for a year,” without fur- 
ther addition, the appropriation would be lawful in perpetuity for 
the benefit of the poor, for the words have the moaning of a 
bequest. And if one should say “This niy land is a sadakah, 
appropriated to such an one after my death for'a year, and when 
the year has ‘expired the appropriation is void,” it would be a 
bequest after his death to the person referred to for a year, and 
then it would become a legacy to the poor, and its produce would 
be distributed among them. But if he should say “My land is 
appropriated to such an one for a year aftor my death,” without 
further addition, the produce would be to him for a year, and 
then it would revert to tho heirs.* 


According to Abi Hanifah and Muhamnud— , : 

DCCCCXI. It is further a condition, that the 
ultimate destination to which the rent or produce is 
to be applied is one that can never be cut off or 
fail, and, unless such be mentioned in the wakf, it is 
not valid.* 

But, according to Abú Yusuf, the mention of it is not a condi- 
tion, Nay, the wakf is valid, in his opmion, though a purpose is 
mentioned which is actually cut off or fails ; for, in that case, tho 
rent or produce would revert to the poor, which must be supposed 
to be the appropriator’s design, though he should ful to mention 
it.* 

DCCCCXII. Further, it is required tliat the 
subject of the wakf be cither aldr,f or a mansion. 
So that the wakf of anything that is movable, 
except beasts of burden, and arms, is not valid (unless 
accessory, or customary).* Vide post, pp. 123, 124. 

As to an option being aunexed to a wakf, Muhammad is of 
opinion that no option should be annexed to it, and in case the 
condition of option is annexed to a wakf, the wakf would not. be 
valid, though the condition itself is cancelled.{ But Abú Yusuf, 








— — — — 


* Fatáwá Alaıngírí, vol. ii, pp. 457, 458 & 460.—B. Dig., pp. 557 & 558. 

t The strict meaning of the word is “a space covered with buildings,” 
so that properly speaking the term is not applicable to Zayat. Fatawé 
Alam piri vol. iii, p. 605. But according to the Kifáyah (vol. iv, p. 940) 
and the Jndyak (vol. iv, p. 263), a kár, in the sense in which it is liable to 
pre-emption, includes a Zayaf i 

t The opinion of Muhammad being cited in the Hidáyah after that of 
Abú Yusuf, seems to have been approved by that authority. 
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maintains that a condition of option in favor of the appropriator 
for three days is valid. Thoy both, however, were agreed with 
regard to the wakf of a masjid made on the condition of the 
mL gpa having an option, that the wakf would be lawful 
and the option void.* 

If the appropriator reserve to himself a right of changing the 
lands he appropriates for any ¢ther lands, at pleasure, it is lawful 
‘according to Abú Yusuf. Muh&mmad maintains that the appro- 
.priation itself is valid, but that tho condition reserved is void, 
because the condition does not prevent an extinction of right of 
property ; andthe appropriation is consequently complete, because 
of the extitiction of this right ; but the condition, as being invalid, 
is void, in the same manner as the reserve of a right of change, in 
the founflation of ¢ mosque, is void.—Hid4yah, vol. ii, p. 351. 


The words by which wakf is, and is not, effected. 


DCCCCXII. Wakf, or appropriation, is effected Principle. 
by the expression of the word wakf (detention or 
appropriation), combined with that of sadakuh, or 
charity (7); or the expression of the word wakf 
alone is sufficient for the purpose (g). 


je When a person has said “This my land is a sadakah, or Mlustrations 
charity, freed and perpefugl, during my life and after my death,” 
or “This my land ıs a Sadakah, appropriated, detained, and per- 
petual, during my life and after my death,” or “This my land is 
a sadakah, detained and porpetual during my life and after my 
death,” the land becomes a wakf, lawful and obligatory for the 
benefit of the poor according to all opinions. And if he should 
say “a sadakah appropriated and perpetual,” it would be lawful 
according to the generaltty of “our” learned men ; or if he should 
say “a sadakah appropriated,” or “a sadakah detained,” without 
saying “perpetual,” the land would become a wakf according to 
all who consider appropriation lawful, because a perpotual sadakah 
is established which does not admit of cancellation. The words, 
«This my land is a sadakah, appropriated to what is good” or 
“to good purposes,” also amount to a wal;f.* 


(g.) Though no mention be made of sadakah, yet if wakf 
is mentioned, as by a person’s saying “Thus my land is wakf,” or 
“I have made this my land wakf,” or “ appropriated,” the land 
would be a wakf for the poor according to Abú Yusuf. And 


Sadar-ush-Shahid and tho Shaikhs of Bulkh have said, ‘‘ Decrees F 
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* Fatáwá Alampiri, vol. ii, pp. 459 & 460,—B. Dig., pp. 657 & 558, 
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are given on the opinion of Abú Yusuf, and we decree according 
to it; also, from regard to custom.” And if he should say “it 
is appropriated to Almighty God for ever,” it would be lawful 
without the word sadakah, and would be a wakf for the poor. 
The word “ wakf” alone, or in combination With habs, establishes 
a wakf according to the approved ¢gpinion, which is that of Abú 
Yusuf, If ond should say “I have made this my land prohibited,” 
or “it is prohibited,” that would Te the same in the opinion of 
Abú Yusuf; according to Abú Jaafar, as if he had said “appro- 
priated.” If a person should say “This my land is appropriated 
for such an one,” or “on my son,” or “the poor of my kindred, 
being good persons,” or “orphans, and the appropriation of it is 
not to be reversed,” it would be no wakf according to Muuammad, 
because it is for a purpose that may be cut off or fail, and is not 
perpetual: but it would be a wakf according to Abi Yusuf, 
because the making of it perpetual is not a condition with him. If 
one should say “My land,” or “my mansion is a sadakah, appro- 
priated for such an one,” or “ the children of such an one,” they 
would be entitled to the produce while they lived, and after their 
decease it would go lo the pour. If one should say “ My land is 
sadakah for God,” or “appropriated to Almighty God,” it would 
become wakf. So also, if he were to say “ My land is appropriated 
for a good purpose,” it would be as lawful as if he had said “a 
sadukah appropriated.”* : i 

There is a distinction between a wakf and a vow, and it is as 
follows :—A man says “This my land is sadukah ;” this is a nazr, 
or vow, to bestow in charity; and if he bestow the specific thing 


* or its price, it is lawful. And if he say “I have made a sadakah 


of this my land on the poor,” there is no wakf, but a vow which 
obliges him to bestow the specific thing or its value; and if he do 
so, he is absolved from his vow; but if not, the land may be 
inherited from him, and the judge cannot compel him to apply it in 
charity, for what he has said is in the place of a vow. Nor if he 
should say “This my land is sadakah for good purposes,” would 
this be a wakf? Nay, it would be a vow. And if the words wére 
“I have given the produce of this my mansion to the poor,” it 
would be a vow to give the produce in charity ; or ifthe words were 
sT have given this my mansion to the poor,” it would be a vow to 
give the mansion itself. Andifhe should say ‘“ Sadakah not tobe 
sold,” it would be a vow of charity, not a wakf. But if he were to 
add “not to be given, and not to be inherited,” it would bea 
wakf for the poor.* i 
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* Fatáwá Alamgírí, vol. ii, pp. 460 & 461.—B. Dig., p. 859 & 560, 
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On the proper eubjects of wakf, or appropriation, and of 
what things appropriation is or is not lawful. 


DCCCCXIV.. An appropriation of akdr* is law- Prinsip. 
ful,—as of lands, mangons, shops; so also of every 
movable that may be an accessory to it {a).f 


s 
(a.) As when a man has appropriated his land with its slaves, Tilastration, 
e cattle and implements of husbandry. But when a person appro- 
priates his land with the slaves and cattle at work thereon, he 
ought to yon them, and specify their number; and should 
further make it a condition that they are to be maintained out of 
the produce; thqugh if he fail to do so, they are to be main- 
tained notwithstanding. But when their maintenance is made an 
express condition, it is`to be continued as long as they live, 
though they should be sick and disabled from working, unless it 
be added “for working on the land.”t 


DCCCCXV. With regard to movables, when de- Principle. 
signedly appropriated, if they are beasts of burden 
or weapons of war, the wakf of them is lawful (A).f 


iv. 





4 ANNOTATIONS, 

deecéxiv, dececxv, The appropriation of land is lawful; because several 
of the Prdphet’s companions appropriated their lands; but the appro- 
priation of movable property is altogether unlawful, whether purposely, 
oras a dependant. This is the opinion of Hanifah. Abú Yusuf alleges 
that if a person appropriate lands, together with the cattle and slaves 
attached to them, it is lawful; and the same of all instruments of hus- 
bandry ; because those are all dependants of the soil in the fulfilment 
of the design ; the appropriation of these, therefore, as dependants of the 
land, is lawful; for many things are admissible dependanily, which are 
not so positirely; thus the sale of wine (for instance) by itself is 
* unlawful, whereas along with lund it is lawful ;—and in the same man- 
ner the appropriation of the beam of a house is unlawful, whereas along 
with the house it is clearly legal. The opiniop of AJuhammad, also, 
accords with that of Abú Yusuf in this point.—Hidayah, vol. ii, 
pp. 342 & 343. 





* See the foot-note at page 120. 
+ Fatéwé Alamgir, vol. ii, p. 462,—B, Dig., pp. 561 & 562. 
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Lecrust DCCOCOXV!I. As to other things than the above, if they 
iY. are not such things as it is not the custom to appropriate, 

Soi the wakf of them is unlawful. When, again, they are such 
Prinopi as it is customary to appropriate (Kurán, for instance), the 
wakf of them is lawful accordipg to Muhammad, whose 


opitiion is approved by the gr y of the learned, and 
has been adopted for the fatwd.* 
Hilustration. The appropriation of things which are consumed in using, auch 


as gold and silver, or eatables and drinkables, is not unlawful 

according to the generality of the lawyers; but by gold and silver 

are not to be understood dfndrs and dirhams, or what is not orga- 

ment. And if one should make an appropriation of difiams or 

things estimated by measure, or clothes, it would not be lawful. 

But it is said that in places where this is customary, decrees are 
„ given in favor of the legality of the appropriation.* 


If it be asked how, that is, how can the money be applied? it is 
answered that the dirhams may be lent to the poor and taken back 
again,t or given in muzárabgt, and the profit laid out in charity ; 
and wheat may be lent to the poor to sow and then taken from 
them, and clothes lent to them to wear when neccessary, and then 
taken back.* i 


ANNOTATIONS, 


dececxvi. It is not lawful to appropriate movables, the appropriation 
of which is unusual or uncommon according to onr doctors. The argu- 
ment of our doctors is that appropriation requires perpetuity according 
to what has been already stated; and this cannot exist in movables, 
since these are not of a lasting nature: analogy, therefore, suggests that 
the appropriation of movables in general is unlawful :—it is admitted, 
however, in some articles, (althouci: contrary to analogy), because of the 
traditions already recorded,—and in other articles (such as axes, saws, 
and so forth), because of utility: but the appropriation of furniture, 
clothes, and slaves is unlawful, as being contrary to the suggestions of 
analogy, because they have neither tradition nor utility to support the 
legality, and therefore resemble dirhams and dindrs.—Tlidayah, vol. ii, 
p. 344. 

+ 





* Fatáwá Alamgiri, vol. ii, p. 402.—B. Dig.. pp. 561 & 562. 


t Without interest is impled.—If the money were laid out in Govern- 
ment securities, or the like, and the interest or dividends applied to the 
es of the wakf, it does not appear to me that the objection would 
a asin the buying and selling of these thoro is no exchange of — 
of the same kind; and itis by no means uncommon for Musalména 
India to take interest in that way.—Note by Mr. Baillie, 
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DCOCCXVII. Confusion in things (mushdd) that ‘=cuve= 
do not admit of partition does not prevent the — 
validity of a wakf; and on this, point there is no Prisoiple, 
difference of ppinion.* 

For the wakf of half a bith is lawful, thougleit be confised, Minstratios, 
But the wakf of an undividgd share in a thing that admits of 

° partition is not lawful according to Muhammad, whose opinion 

, has been adopted by the learned of Bukhara. The moderns, 
however, decide according to the opinion of Abú Yusuf, who said 
that it was lawful; and that is approved.f Hence,— 

DCUCOCXVIII. The wakf of an undivided sharo Principle. 
in a thing that admits of partition is also lawful.* 


However,— È 


DCCCCXIX. Both doctors agreed in negativing ?rincixb 
the wakf of a mushdéd (that is, à thing not divided) 
for a masjid, or a burial groufid, whether the property 
be susceptible of division or not.* 


DCCCCXX. They were also agreed that if the 7" 
wholé of a thing’ be appropriated, and a partition is 
subsequently decreed, it is not lawful.* But,— 


— 








A ANNOTATIONS. 

dcccexvili. The appropriation of an undivided part or portion is 
lawful according to Abú Yusuf. Such as the half, or the fourth, of a 
field, house, &c.—Hidayah, vol. ii, p 339. 

Abd Yusuf also maintained that the wakfof a mushdä is valid, while 
Muhammad was of a contrary opinion.—Fataw& Alamgfri, vol. ii, 
p. 454.—B. Dig., p. 551. 

deccexx. When one has appropriated his share in land held in joint 
ownership, the person with whom a partition is to be made is the partner, 
and, after his death, his executor. And when a person has appropriated 
half of his own land, the proper party to make a partition is the judge ; 
or if he sell his remaining share, the purchaser may make the partition, 
and the seller may then purchase back the share from him.—Fatawa 
Alamgirf, vol, ii, p. 466.—B. Dig., p. 564. 








* Fatéwé Alamgtrf, vol. ii, p. 466.—B. Dig., p. 564. 
— to the law officers of the Sudder Dewanny Adawlut of 
utta (Reporte, vol, i, p. 214) the whole series of fatwás, or expositions 
of the law, coineide with Abd Yusuf on this point, 
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DCCCCXXI. When the judge has given his 
decree for the validity of a wakf of mushad, his 
decree is operative, as in all other matters on which 
there is a difference of opinion.* 

Te% person appropriate his share in partnership lands, he mušt, 
divide it off, and detach it from thodp of his partner. If, on the 
other hand, a person appropriate’ the half (for instance) of his ‘ 
own land, in this case, the áz% is to divide it off, and alienate it 
from the appropriator. For the appropriator is not at liberty 
himself to divide off the portion of land which ho has appropriated, 
or to separate it from that portion which he has zot appropriated, 
because one person is incapable of himee/f making g division and 
thus giving to himself, since division can take place only between 
two.—Hidayah, vol. ii, p. 345. 


DCCCCXXII. Upon an appropriation becoming 
valid and absolute, the sale or transfer of the thing 
appropriated is unlawful according to all lawyers.— 
Hidayah, vol. ii, p. 344. 


On the Purposes for which a Property may be appropriated. 


DCCCCXXIII. An appropriation for the kihdred 
of the Prophet is lawful according to the most ap- 
proved opinion. . 

DCCCCXXIV. Anappropriation for travellers is 
lawful; but it is to be applied to the poor among 
them exclusively of the rich.f 

And if one should say “to perform the hajj every year with 
the produce,” or “to bestow evory year in charity instead of my 
sins of omission,” or “to pay my debts,” it would be lawful, if the 
ultimate destination wore a perpetuity for the poor. So also if 
he should say “My land is a sadakah appropriated for jihád, or 
religious wars,” or “shrouds for the dead,” or “digging their 
graves,” it would be lawfuyl.+ : 

DCCCCXXV. An appropriation for súfís is not lawful 
according to some; but others have said that it is lawful, 
and that the produce is to be expended on the poor among 
them. This opinion is correct.f 








* Fatáwá Alamgirf, vol. ii, p. 466.—B, Dig., p. 564. 
+ Fatáwá Alamgiri, vol. ii, pp. 467 & 468.—B, Dig., pp. 666 & 567. 
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What ia included in wakf without ress mention, and  Lrorvar 
what is not so i — 


DOOCOXXVI. When a mansion has been appro- Principe. 
priated without mentioning that it is with all its 
rights, and every thing small and great belonging to 

„it, or in or of it, every thing that would be included 
in the sale of it is included in the wakf. So also 

in the wakf of shops, every thing is included that 
would be included in the sale thereof.* 


DCCCCXXVI. In the wakf of a land the build- Principe. 
ings and trees standing thereon are included therein, 
but not the fruit then on the trees: nor the crop if- 
the land has already been sown. Canes and other 
plants that are cut annually are not included, but 
such as are cut biennially are included in the wakf 
of the land. 


Khassáf has mentioned in his book on wakf, that when a man in ustrations. 
good health has madé an appropriation of his land for specified 
purposes, andwfter these for the poor, the buildings and the palm 
and other trees on the l&nd are included in the wakf. He has 
also mentioned that fruit is not included in an appropriation of 
trees ; and most of “our” Shaikhs are of that opinion, and it is 
correct. And if one should say “T have appropriated this my 
land as a sadukah, with its rights and all that is in it and of it,” 
and there happens to be at tho time fruit on the trees, he ought to 
bestow the fruit in charity on the poor, though not by way of 

p wakf, but by virtue of his vow, on a favorable construction, and 
what is subsequently produced is to be applied to the purposes 
specified in the wakf. And if he should say “ My land is appro- 
prikted as a sadakah after my death to the end, that what pro- 
duce God may cause to come out of it shall bo to the servants of 

*God,” and then dies leaving fruit actually, on the trees, the fruit 
docs not enter into the bequest by virtue of the wak/.* 


When land is appropriated which has beerf sown, the growth is 
not included, whether it have any value or not. Canes and other 
plants that are cut annually are not included, but such as are cut 
biennially are included in a wakf of the land.* 


— — — — — — — — — — — — — — 





* Fatáwá Alamgiri, vol. ii, p. 466.—B. Dig., p. 563. 
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_DCCCCXXVIIN. When a man has appropriated 
his land without mentioning a right of water or way, 
both are included pn a favorable construction.* * 

Because land is not appropriated oxcept on account of what it 
will produce, and for that purpose both are included.* 

Mills in a field (Zayat), whether water or landmills, and Per- 
sjan whecls and buckets used fof raising water, are included in 
the appropriation of it.* 

On Disbursements with respect to a wakf property. 


DCCCCXXIX. The income of a wakf is to be 
expended in the first place on necessary répairs, 
whether the appropriator has made it & condition or 
‘not; and next, if nothing else has been specified, on 
such things as are nearest and most essential to the 
general purpose of the appropriation (a).* 


(a.) As, for instance, in providing an Imém for a masjid, or 
place of worship, and a professor for a madrasah, or college.* 


DCCCCXXX. But if anything else has been 
specified, the income must be applied to that imine- 
diately after the repairs.* 

If a person should say “1 have given ‘the produce to such an 
one for a year, or for two years, and after that to the poor,” and 
should make it a condition that the repairs arc to be made out of 
the produce, the repairs are to be postponed te the rigift of the 
person, unloss the postponement of them should be for the manifest 
injury of the wak/, in which caso the repairs must first be made.* 


—— — — — — 
— — — — — — — — — 


ANNOTATIONS. 

deceexxvii. It is incumbent that the income of an appropriation be 
in the first instance expended in the repairst of it, whether the appro- 
priator may have stipulated this or not; lecause his design was that the 
income should serve as a perpetual fund; and as a perpetual income 
cannot be drawn from the article appropriated unless it be preserved in 
continual repair, that is a necessary attendant upon it, and also, because 
all acquisition must be dttended with expense,—in other words, he who 
enjoys the profit must also bear the loss —Hiddyah, vol. ii, p. 348, 





— — — — — — — — — — — — — -= — w = — — — 


* Fatáwá Alamgirf, vol. ii o. 468.—B. Dig., p. 565. 

t Arab. Timir : meaning, the rendering of a place habitable, by oviti- 
tation, if it be land, or by rebuilding, ho, if it be houses, —Note by the 
Translator of the Hiddyaa, 
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DCOCCXXXY. Ifa person appropriate a house with this Leoruse 
condition, that his son or any other person shall reside I 
therein during life, the repairs are incumbent upon him Prisoipte. 
who has the night to inhabit it. à 


Because he who enjoys the profit must also bear the loss— 
Hidayab, vol. ii, p. 347. . 


» DCCCCXXXII. If, therefore, the person in question Principle. 
refuse or neglect to repair the house, or be incapable of so 
` doing from poverty, the magistrate must, in this case, let it, 
and provide for the repairs out of the rent ; and must return 
it to him upon the repairs being completed.—Ibid, 
Becayse by thig means attention is paid to the righta both of 
the appropriator and of the person to whose use it is appro- 
priated.—Jbid. l 
DCCCCXXXIII. If any part of the buildings of the Principle. 
wakf should fall down, the hákim should use the materials 
for repairs, if any are required, and if not, preserve them for 
a future occasion; or if there, is any good objection to 
his doing so, he may sell them, and apply the price in mak- 
ing repairs when required.* 


It is proper to observe that— 


DCCCCXXXIV. Itis not lawful for the occupant to let Principle. 
the house, since he is not the proprietor. The magistrate, 
on the contrary, possesses a general power, as being the 
agent of the community.—Hidéyah, vol. ii, p. 348. 
Such buildings or materials of an appropriation as become Wlustration, 
damaged or useless, must be employed by the magistrate, in the 
repairs of it, where necessary ; and if these be not immediately 
necessary, he must keep the articles in question until such time 
ANNOTATIONS, 
dececx xxiii, dcecexxxiv. Mone should appropriate his mansion for the 
» residence ofthis child, the repairs are to be made by the person who has 
the right of residence ; and if he refuse, or is poor, the Adkim, or judge, 
is to let the mansion, and to make the repairs out of the rent ;.and when 
these have been completed, he should restore it‘to the person entitled to 
reside in it. But that person cannot be compelled to make the repairs, 
nor is he at liberty to let the mansion.—Fatéwé Alamgírí, vol. ii, 
p. 468. -B. Dig., pp. 565 & 566. 














” Fatéw Alamgiri, vol. ii, p. 468.—B. Dig., pp. 666 & 566. 
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as occasion offers, when he must employ thom in making tho 
necessary repairs ; as repairs are required from time to time, in 
order that the appropriation may be continually proserved, and 
the design of the apprepriator answered. If tHe materials of the 
decayed place be damaged so much as to render, it im icable 
to employ them.in the repairs (by the timbers being broken, for 
instance), it is incumbent on the magistrate to sell them, ond 
expend the price in such repairs : ‘bat it is not lawful for him to 
give them to the occupants, because the timbers, and so forth, are 
constituent parts of the actual appropriation, in which no person 
has any right,—their right being mercly to the wae, and not to the 
thing itself.—Hiddyah, vol. ii, pp. 348 & 349. e ' 


On the wakf or settlement* by a person on "himself, his 
children and offspring (Nasi). : 


DCCCCXXXV._ A person can lawfully settle his 
land first on himself, then on another person, and 
after him upon the poor; or first upon a person and 
then upon himself. ' 


A man says “ My land is a sadakah scttled on myself.” Such 
an appropriation is lawful according to what is approved. So 
also if he should say “ 1 have scttled* it or myself, and sfter me 
on such an one, and then upon the poor,” it would be lawful accord- 
ing to Abú Yusuf. And if one shouldsiy “My lend is settled 
on such an oue, and after bim upon imo,” or sheald pay “upou 
me and upon such an one,” or “upon my slave and upon such an 
one,” the approved opinion is that it would be valid.+ 


DCCCCXXXVI. When a man has made a valid appropri- 
ation of his land upon his child (srwlad), and after him upon 
the poor, the child who may be 1n existence at the time of 
the existence of the produce enters into the benefit of the 
wakf whether he were born at the time of the appropria- 
tion of the wakf or not (a). And, in like manner, if the 
words were “on my child, and what child may happen to 
me, and when they fail, upon the poor” (6).t + 


(a.) Such was the saying of Halléh, and it was adopted by 
the Icarned of Balkh, and is approved. 





ů— — ————————————— e — — —— —— 


* Though I use the words “ settlement” and “ settled” in this seotion as 
being more appropriate to the subject of the wak/, the original words are 
the same as those generally translated “appropriation” and “ appropriated.” 
by Mr. Baillie, who made the above translation from the Fatáwá 

angtrt, 


t Fatáwá Alamgirt, vol, ii. p. 471.—B. Dig.. p 567. 


ON WAKF, OR APPROPRIATION. 131 


(5.) When a man has made use of these words, though he Lecrurs 
have no child at the time, the appropriation is valid; and the V. 
produce, when there is any, is to be divided among the poor. If 
a child should be born to him after the division, the subsequent 
produce is to bo expended on his child ġo long as ho lives; and 
when there is fo surviving child, it is to be expended on the 

© s 


poor. : 
DCCCCXXXVII. If a'man should say “1 have settled Principle. 
on my children (owléd),” males and females are included (c).* 


(&) But in every case in which a right is established in favor Illustrations. 
of children, it is children of known paternity (nasab) that are 
intluded. ° Hence, if there be a child who is not of known paternity, 
but whose patervity is known on the word of the appropriator, 
such child is not included.* 


For example, when a‘ man has said “I have settled this my 
land on my child,” and his bondmaid is subsequently delivered of 
a child within six months of there being produce of the land, and 
he claims the child, though its descent from him is established, 
it bas no share in the produce. But if his wife, or wm-t-valad, 
should be delivered of a child within six months from the time of 
the produce, the child would be entitled to a share in the wakf. 
If, however, the delivery should not take place till six months or 
more, the child would have no right to participate.* 


DCCCCXXXVIM. A right attaches to the pro- Pracipt. 


duce as soon as it has value. 


For determining the day when a right attaches to the produce, 
Hallál has suid that it is the day when the produce has value : 
and he has not made it a condition that there shall be anything 
over and above the actual eapenses.* But,— 


DCCCCOXXXIX. When aright is annexed to a quality, Principte. 
it has reference to the time of the wak/, or to the time of 
the produce, according as the quality is fixed or transient. 


If one should say “My land is a sadakah sottled on my one- Illustrations. 
eyed and blind children,” the wakf is theirs to the exclusion of all 
othors ; and onc-cycdness or blindness is to be regarded as of the 
day of the settlemont, not of the existonce of the produce. So 
also if he should say “ On the little ones among my children,” tho 
wakf is for them specially, and the right is to be reckoned as 
appertaining to such of them as are little at the time of the settle- 


ment, not of the existence of the produce. But 1f the appropria- 
á 


— — — a — ws — - ~ - _2_ - eee tt — — — am ö— { 


* Fatáwá Alamgirf, vol. ii, p. 171.—B. Dig , pp. 567 & 568, 
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tion were “for my children who are dwelling in Buasorah,” the 
residence is to be regarded as having reference to the time of the 
existence of the produce. The result is that when the right is 
established on a quality that does not coase, or if it ceases, does 
not return after it has once ceased, it is to be regarded as having 
reference to the existence of the quality at the time of the settie- 
ment; but when the right is established on a quality that ceases 
and returns again after it has ceased, the right is regarded as 
having reference to the existence of the quality at the time of the 
coming of the produce. When a man has settled his land on his 
male child, males only are included and not females, because he has 
described the child by a quality that does not cease. And if he 
should say “My land is settled on the males of my childfén, and 
the children of the males of my children,” those ~aty are included 
who are in existence having this quality on the day of making the 
settlement. But if he should say “I have settled it on those of 
my children who profess the Muslim faith,” or “ on those of my 
children who are married,” all those are included who have professed 
the Muslim faith, or been married since that day, and not those who 
were then Muslims or married. And if he were to say “ Among 
the poor of my children,” without further addition, those who are 
poor at the time of the vccurrence of the produce are included. 
If he should say “ Among those who have become poor among 
my children,” though, according to Muhammad, the produce 
would be for those only who from being rich have ‘sccome “poor ; 
yet, according to others, it would be forall those who are poor at 
the time of the produce, whether they wero previously in better 
circumstances or not ; and this is correct. Aud if the words were, 
“all who are in need of my children,” every one answering that 
description at the time of the produce would be included.* 


Child means “child of loins ” where there is in existence, and 
if none, “child of a son.” Failing whom it includes all of the 
lower generations in existence. 


The child and child of a child include two generations, and 
child and child of a Shild and his child include the present and 
future gencrations. 


A man has said “This my land is a sadakah settled on my 
child ” (walad) ; the produce is for the child of his loins, males 
and females taking eqtially, and so long as there is in oxistence 
one child of his loins, the produce is to him or her only. When 
there no longer remains one of the first generation (bain), the pro- 
duce is to be expended on the poor, nothing being allowed to tho 


— — 
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* Fatáwá Alamgiri, vol. ii, p. 473.—B. Dig., pp, 569—571. 
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child of a child. But if he bad no child of his loins at the 
time of the settlement, and thero was then a child of a son, the 
produce is to the son’s child, none of the generations besides him 
participating with him ; the child of a son in the event of there 
being no ‘child of thé loins, thus coming into his place. The 
child of a daughter js not included, according to the Zdhir ' 
ur-Rawdyet, which is oct. , If, after this, he should have a son 

e Of his loins, the future produce is to be expended on him. When 
there is no child of the first or second generations, but there 

e happens to be a third and fourth generation, and others besides, 
the third generation, and those below them, participate toge- 
ther, even though there should be many of them. Everything 
that K®@ been said of the words “my child” is applicable to the 
words ‘Schild oM&uch an one.”* 


If one should say “ This my land is a sadakah settled on my 
child, and child of my child,” the child of his loins, and the child 
of his child in existence on tho day of the settlement, and those 
who are born afterwards are included, aud the two generations 
participate in the produce, but noge below them are included, 
nor the children of daughters, according to the Zéhir ur-Rawdyet, 
and the futwé is in accordance with it. And if he should say, 
“ Upon my child, and child of my child, and child of the child of 
my child,” mentioning three generations, the produce is to be 
expended upon his children for eve, so long as there are any des- 
cendants, and is not to ba applied © the poor; while one remains 
the wak/is to that one, and the lowest among them ; the nearer and 
more remote being alike, unless the appropriator say in making the 
wakf, “the nearer is nearer,” or say “on my child, then after- 
wards on the child of my child,” or say “ generation after gener- 
ation” (batnan badd batn), when a beginning must be made with 
them with whom the appropniator has begun,* 


If he (the appropriator) should say “ This my land is a sadakah 
settled on my children ” (outdid), all generations are included on 
account of the general character of the name ; but the whole is 
to’ the first generation while any remains; and when they are 
exhausted, to tho second ; and when they are exhausted, to the 

” third, fourth, and fifth ; all these generations participating in the 
division, and the nearer and more remote being alike.* 


If he should say “1 have settled it om my children,” and he 
has only one child at the time of the produco, half of it will be 
for that child and half to the poor. But if the words wore “on 
my child,” and he has onlyone, the whole of the appropriation is 
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for that child. So also when ho has had several children and 
they have failed, leaving only one remaining.* 


A man appropriates an estato by the words “sadakah on my 
two children, and when.they fail then upon the children of both, and 
the children of the children of both for ever so long as there are 
descendants,” qnd one of the children dics leaving a child, half of 
the produce is to be expended on the surviving child, and half to 
the poor ; but when the second of the children of the appropria-: 
tor dies, the whole of the produce is then to be expended on the 
children of the two, and the children of the children of the two. ‘ 
If he should say “ This estate is sadakah settled on the needy of 
my children,” and there is only onc needy child among them, the 
half of the produce w tv be expended on him half on the 
poor,* c 


DCCCCXL. If a person should say “This my land 
is a sadakah settled on my sons,” and has two or more sons, 
the produce is to them. If he have but one at the time of 
the existence of the produce, half of it is to him and the 
other half to the poor; and if he have sons and daughters 
the produce is to them equally, according to Halldl, and 
this is correct, and is as if he had said “My land is settled 
on my brothers,” having brothers and, sisters, when they 
would all participate.* ; 

DCCCOXLI. And if he should#say “Upon my sons,” 
and he has no sons, but only daughters, the produce would 
be to the poor; and, in like manner, if he shoukl say.“ Upon 
my daughters,” and he has only sons, the produce would be 
to the poor.* 


DCCCCXLIT. If one should settle his estate “on his 
son and his children, and the children of his children, for 
ever so long as there are dcscendants,” the produce is to be 
divided among them, according to the number of heads, 
males and females being on an equal footing, and the children, 
of daughters being included.* 


DCCCCXLITI. If one should make a settlement on 
his nasl or cariyat (both words meaning progeny), the 
children of his sons-and the children of his daughters would 
be included, whether near or remote. But if the settlement 
were om one who is related to him (man yurnesihug, the 
children of daughters would not beʻincluded.* 

© 
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* Fotũûwũ Alamgiri vol.ii.pp i74 & 175,—B. Dig , pp, 671 -573. 
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A man has said “My land is sadakuh settled on my child and Lecruns 
my nasi,” the settlement is valid, and the males and females of IV. 
his children and children’s childron are included; the near and 
the remote, the children of sons and the,children of daughters, illustration. 
the free and slave, being all equal, though the share of the slaves 
belong to their master. And if he should say “I, have settled it 
on my child and my nasl,” und he has also a grandchild at the 

etime, but a child of his loing i» born to him after the settlement, 
they both enter into the right. So also if he should say “This 

‘my land is sadakah settled on my children in being, and on my 
nasl,” a child subsequently born would enter by means of the 
ward used, nasi. If the words were “on my children in being 
and their nasi.” the children in being and their nas? would enter, 
whethcy the zas were in being or not, but none of his children 
who are not in being, nor their nasl, would be included. S0 
if he had said “ Upon my children in being, and their children,” 
and there should afterwards be born to hiin a child of his loins, 
that child would not be included. And if he should say “Upon 
my children in being, and on the children of their children, and 
their nasl,” his children in being’and their children, and the 
children of their children for ever while there are any nasl or 
descendants, are included; but if he should say “Upon my 
children in being, and the children of their children,” and were 
silent, the child of a child would have nothing. 


k EJ 
DCCCCXLIV. ‘Under a settlement on children Principle 
and their zasl, all descendants are equally entitled, 
unless there are words to indicate that generations 
are to take successively. 


When one in good health says “I have made this my land a Ilustration. 
sadakah appropriated to Almighty God for over, for my child, and 
child of my child, and children of their children, and their nasl 
for ever so long as there is vasl,” overy child that he had at the 
time of the appropriation, and every child born to him thereafter 
-béforo the existence of the produce, and child of the child for 
ever, enter into the benefit of the produce of this sadakah ; and 
if any of them should die before the existence of produce, the 
share of the person so dying would fall to the ground; but if tho 
death should not occur till after the existence of the produce, the 
person dying would have acquired a right to his share, which 
would pass to his heirs—the highor and lower — sharing 
equally, unless it had been said in making the appfopriation 
that a beginning was to be made with the highcr generation, and 

© 
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then the generation below it. Inthat case, if allof the higher gener- 
ation but one person should die, the whole would gv to that person 
alone to the exclusion of the generation below. And, if one should 
say “ For my child and child of my child for ever, so long as there 
is any zasl,” adding, “as often as one dies his share of the pro- 
duce is to his qhild,” the produce would be amung the whole of 
the children and children’s children, and their nasl equally ; and 
if one of them should die leaving 2 ehild, the share of the person 
so dying would go to his child, who would thus have his father's 
share in addition to that appointed for himself by the appropria- 
tor.* 


DCCCCXLV. A settlement for children‘is fer the 


benefit of survivors. — 

A man has settled his land on his children (au/dd) with an 
ulterior destination for the poor, and some of the childrett die : 
their shares, according to Halidl, aro to be expended on the sur- 
vivors, and when they all dic, the produce is to he expended on 
the poor, and not on any clild of a child. But if he had settled 
it on his children, naming them, saying “ Upon such an one, and 
such an oue, and such an one,” with an ulterior destination fur 
the poor, and one of them should happen to die, his share would 
go to the pvor.* . 


DCCCCXLVI. Under a settiement on the heirs, 
they all share equally with benefit of survivorship. 


If one should make a settlement on the heirs of Zayid, and 
Zayid is living, there is nothing for his heirs, and the whole pro- 
duce passes to the poor. But if Zayid should die, the whole of 
the produce must then be divided among his existing heirs, accord- 
ing to the number of them, males and females sharing alike ; and 
if some of them should die, their shares would belong to those 
alive at the time of the coming of the produce; while, if only 
one survived, half of the produce would be to him, and tho other 
half to the poor. If, instead of the Ucirs, he should say “The 
children of Zayid, being such an one and such an one,” naming. 
them up to five, none bu\ the five would be entitled, and if a child 
were born subsequently he would have no share.* 


If a man should say “ This my land is a sadakeh sottled after 
my death on my child, and child of my child, and their nasl,” 
and shdtild then die, the appropriation as to the child of his loins 
is not lawful, Rut as to his child’s child it is lawful. So long, 
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however, as there is a child of the loins living, the produce is to be 
divided evory year according to the number of heads, and what 
comes to the child of a child is wakf, and what comes to a child 
of the loins is heritage, to be divided among all the heirs, so that 
a husband and wife and others participate. If in these circum- 
stances some of the children of the loins should die, the pro- 
duce is to be divided according to the number of heads of the 
«children’s children and surviving children of the loins, and what 
pertains to the surviving children of the loins is to be divided 
° among all the heirs living and dead of those who were alive at 
tho death of the appropriator.—Fatawa Alamgiri, vol.ii, p. 478.— 
B. Dig, p. 575. 


a Settésmernt on kardbat,* or kindred. 


$ 

Abú Yusuf and Muhammad have said that by karábat is 
to bæ»undérstood everyone related to a person through a 
common ancestor up to the farthest back in Islám, either on 
the father’s or the mother’s side, and whether within the 
prohibited degrees or not, and that the near and the remote 
are alike in this respect, whether the word be in the 
singular or in the plural.+ 


But, according to -Abú Hanifah, when the settlement is 
made dn the singular, aq, for instance, “on my kardébat—on 
@ person of my hares,” it is the nearest of the relatives 
within. the prohibited degrees that enters into the benefit of 
the wakf ; while if the settlement be in the plural, as, for 
instance, “on persons of my karébat—on my akrabah” (or 
relatives), the whole of those above-mentioned are included ; 
so that the words are applicable to loss or more.t 


Lectoure 


DCCCCXLVIL In a wakf on the Karib, the Principle. 


produce is divided according to heads—the young 

the old, the male and female, the poor and rich 
eing alike. : 

" Because the noun is equally applicable to all. But neither the 


father of the appropriator nor the children of his loins are included, 
nor his grandfather, according to the Zahir-ur-Rawayet.t+ 








* Kardbat means literally propinquity or relationship, but here it is 
used in the sense of persons related. 
t Fatáwá Alamgiri, vol. ii, pp. 477 & 478. B. Dig., pp. 575—6577. 
t “ Karib” is the singular of Akrabah, and means near, whence a rela- 
tive. 
T 
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DCCCCXLVIILI. ' If a person has made a settlement on the 
needy of his kardbat, and then died, the needy child of his 
child is not erttitled to it, he not being of the karábat. 


A man has made a settlement on the needy of his kardbat, and 
then died, may the superintendent give of the produce to a son of 
the ——— son when poor? According to Abú Hanifah and 
Abú Yusuf, he cannot, for the child of a child, according to them, 
is not of the kardbat.* 


DCCCCXLIX. When a person has made a settlement 
on the nearest of men to him, and after that to the indigent, 
and has a son or a father, he enters into the beneft of wakf ; 
— his words were “on the nearest of msn among my 
karébat,” they would not enter into it.* 


If he has a son or a daughter, or both parents, the gon or 
daughter alono is entitled, aud on thcir death the produce Belongs 
to the indigent and not to the parents; while, if he have his 
parents only, the produce is to them in halves, and if either 
should die, his or her half would pass to the poor. In like manner, 
if he have ten sons, and one of them should die, his share goes 
to the indigent.* 


And if he has a mother and brothers, or a mother and grand- 
father, the produce is to her alone to the exclusion of the others, 
she being the nearcr. The samc is trup of the father siso.* 


And a father is nearer than a son’s son; but a son's son is 
preferred to a full brother, and a daughter's dayghter to a son's 
descendant in a lower grade. So also a daughters daughter's 
daughter is preferred to a full sister.* 


Settlement on the poor of one’s kindred. 


DCCCCL. When a maa has said “This is 
my sadakah settled on the poor of my kindred, or 
the poor of my children, and after them on the indi- 
gent,” the settlement is valid, and the persons enti- 
tled are those of them who are poor at the time of 
coming of the produce (a).* 

(a.) According to Hall4l, whose opinion we approve, and the 
fatw4 is in accordance with it.* 


The answer would be the same if, instead of “ the poor,” he had 
said “ the indigont and the needy of my kindred.”* 
Q 








— — — — 
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* Fatáwá Alamgírí, vol, ii, pp. 479 & 483. -B. Dig, pp. 576 & 377. 
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DCCCCLI. If one, after making a settlement Leqruns 


on the needy of his kindred, and then on the poor (5) — 
should die leaving a poor son, Aba Yusuf has said Principle. 
that he does not come within the meaning of his 
kindred; and ‘this is correct.* 


à g 
(b.) When there are poor ofan appropriator’s kindred in another Illustrations. 
‘city than that in which he residés, the produce is not to be sent 
to them, but is to be divided wholly among those of his own city ; 
* though if the superintendent should send any of it away to them 
he would not be responsible. * 


Ph this matter all are held to be poor who are so accounted in 
the matter of .ctdt, or poors rate. In both cases a person who 
has only a dwelling-house, dr that and a servant, is held to be 
poor. So also when with this he has a sufficiency of clothes with- 
out atiything superfluous; or house furniture that cannot be dis- 
pensed with. But if he have an excess of 200 dirhams above his 
clothes and furniture, he is to be accounted rich, and can take 
neither of the zakdéé nor of a wakf. So also if ho have two 
dwelling-houses or two servants, and the superfluous house or 
servant is of the value of 200 dirhams, he is to be accounted rich, 
so as to render it unlawful for him to participate in zakdt or wakf, 
but noteso as to render him liable to the former. And though 
the surplus above his dyelling-house, or the surplus above his 
clothes or his furniture,-should not each by itself be of the value of 
200 dizhams, yet if all taken together are of that value, he is rich, 
and cannot lawfully participate either in zakdt or in wakf. And if 
he bavo land of the value of 200 dirhams, though the income from 
it be insufficient for his maintenance, still he is rich according to 
what is approved. Though he should have plenty of property not 
immediately available, or in debts owing to him by other persons, 
he may be allowed to take of the zakdé or the wakf, for he is in 
the condition of a traveller: yet if he can borrow, if is better for 
him to do so than to receive from a charity.* 

o 


al Settlements on Neighbours. 


° DCCCCLITL When a man has made a settle- Principe. 
ment on his neighbours, the produce (of the wakf) 
eught to be expended, according te analogy, on all 
who are adjacent to him; but on a free construc- 
tion, it is for those who assemble together with him, 


-~ - — tj = em — —— — ESO ION @ 
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* Fatáwá Alamgiri. vol. ii, p. 483,—B. Dig., p. 577, 
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Principle. 


Principle. 
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and come to the masjid, or place of worship, of the 
mahullah, or quarter; and this is approved.* 


DCCCCLIIL. Residence is the condition, according to 
the plain doctrine of Abi Hanifah, whether the resident be 
proprietor or not; and this also is correct.* ‘ 


DCCCCLIV. The neighbour,-whether Muslim or infidel, 
male or female, free or mukdtabt minor or adult, is 
entitled; and the produce is to be divided among them 
according to the number of heads, the superintendent being 
responsible if he give more to some than to others.* 

DCCCCLV. An um-i walad, mudubbar,t or absolute 
slave, has no right to participate ; nor a debtor who ir impri- 
soned within the muhullah for debt; nor the son, father, 
grandfather, or wife of the appropriator; nor the child of a 
child though he be a neighbour, on a hberal construction. 
But his brothers and paternal and maternal uncles do parti- 
cipate. * 


Settlement on the people of one’s bayit or house, and 
on his ál, or pins und ahab 

DCCCCLVI. When a person has made a settle- 
ment on the people of his bayitior house, every one 
is entitled who is connected with him through his 
fathers to the most remote of them in Jslam; and 
the Muslim and the infidel, the maie and the female, 
the prohibited and the unprohibited, the near and 
the remote, are in this all alike.* 

The remotest ancestor, however, is not included. But the child 
and parent of the appropriatur aro mcluded, though the children 
of his daughters and sisters are not , nor the children of any other 


females besides these, oxcept when magried to paternal nephews» ° 
the appropriator.* 


DCCCCLVII. Whén a man has made a settlement on the 
people of his house, those in existence are included, and those 
who may come after them of their children and children’s 
children.* 


— —— —— — —— | — 
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* Fatiwa Alampiri, vol iiepp 189—t90 —B Dig, pp 579—581 
t Vide p. 275 of Lectures for 1873 
+ Vide ante p. 66 note. 
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A man’s saying on my “di,” or on my “jins” (kind), is like his Lecrure 
saying “on people of my house ;” and there is no speciality in 
favor of the poor, unless tho wakf is made specially for them. 
His saying “on tho poor of them,” and “on those who become Illustrations. 
poor,” is the same thing. So that the produce is for him who is 
poor at the time,*though he were rich when the sottlement was 
made ; and it is not restricted to those who were rich and have 


# 
, become poor. 5 


If a woman should make a settlement “on the people of her 
house,” or “on her jins,” her mother and her child would not be 
ingluded.* 


#f mah should say “on the ail of Abdullah,” it would be for 
his wife specially, according to Abú Hanffah. Hallál, however, 
has saif, “We think it better to make it include all free persons 
of his family living together with him in his house ;” and this is 
approved. But slaves are not included, nor Abdoollah himself, 
nor persons of his family living in anotber house.* 


By “akab” is to be understood all thos. who are connected with 
a person through his father ; and tHe children of daughters are not 
included, except females, whose husbands are among these. And 
if one should make a settlemont on Zayid and his akab, Zayid him- 
self being alive and having children, those would have nothing, 
for the*child of a maf called his akab, except after his death.* 


I yál comprehonds efely one maintained by a person, whether 
living in his house or not ; and hasham is instead of tydl.* 


Cases where after an appropriation for the poor, the appro- 
priator himself, or some of his children, or kindred, 
are in want. 


DCCCCLVIII. The appropriator himself, though Principte. 
he should become poor, cannot participate in the 
produce of the property appropriated by him. 


ø It is declarod in certain fatáwá, or decisions, that when a man has Illustration, 
made his land a sadakah appropriated to the poor and indigent, 
° and has subsequently fallen into want himself, nothing is to bo 
given to him thercout. And if a man should say, being in health 
at tho time, “My land 1s a sadakah, appropriated to the poor 
‘after me,” or if he should say this in sickness, and die, leaving a 
little daughter, it would not be lawful to oxpend the produce on 
her; and so it has been decided.—Fatéwa Alamgiri, vol. i, 
p. 493.—B. Dig., p. 583. 


’ iJ 
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* Fatéwi Alamgírí, vol, ii, p. 100. -B. Dig , pp. 581—583, 
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Lecrunu But if some of his kindred, or some of his children, should fal] 
Iv. into want, and the wakf werc made in health, the produce is to 
be disposed of subject to the following rules :-— 


DCCCCLIX. It is to be expended, in the first place, on 
the poor of his kindred, and the surplus only given to 
strangers, 2%—Poverty on the day of the produce coming 
into existence is not to be regarded, but rather poverty on 
the day of distribution. 3 —The nearest in kindred are first’ 
to be supplied, and then the more remote, that is, the child , 
of the loins has priority, and after him the child of a child, 
then the third generation, and then the fourth, and a lower 
generation. If none of these remain, or there is a gürplus 
after satisfying them, it is to be bestowed on thẹ more 
remote of poor kindred, beginning here also withthe nearest 
among them. 4.—That to each person to whom a portion 
is given, something less than 200 dirhams be given, that 
is, when the wakf is for the poor generally, and some of 
the kindred are in need. , But if the wakf be for the poor 
ofa person’s kindred, the whole produce is to be distributed 
among them, though the share of cach should exceed two 
hundred dirhams * 


Principle DCCCCLX. When an appropriator has appointed the 
produce for debtors, or travellers, of m the way of God, or 
for pilgrimage, and some of his children or kindred fall into 
want, part of it is to be given to them, unless the’ child 
or the relative be a debtor, or a traveller. &e., ‘when,‘also, a 
beginning is to be made with thein.* 


What depends upon au condition in the wakf. 


Principle. DCCCCLXI. When a man has made an appro- 
priation of land or something else, with a condition 
that the whole or part of it shall be for himself 
while he lives, and after him for the poor (a), the“ 
appropriation is valid according to Abi Yusuf.f + 


— A D EE A — — — — — - — — — 


* Fatáwá Alamgírí, vol. ii, pp. 493—195.—B. Dig., pp. 583 -686. 

t Muhammad maintains that the appropriation itself is valid, but that 
the condition reserved is void ; because the condition docs not prevent an 
extinction of right of property ; and the appropriation is consequently 

“ complete, because of the extifiction of this right; but the rorditun, os 
being invalid, ix void, in thc same manner as the reserve of a right of 
ý change in tho foundation of a mosque i» void.—Hidáyah. vol. ii, p. 351, 
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The Shaikhs of Balkh have adopted this opinion, and the fatwd  Lxorvur 
(decision) is in conformity with it, as an inducement to the maker IV. 
appropriations, * À 

(a.) There are sọveral ways in which this may be done; as, ihustrations. 
for instance, by a person's saying “On condition that he will pay 
my debts out of the produce,” or “ When death happens to me, if 
I should be in debt, that he will begin with the payment of my 
debts,” or “‘ When death happens to such an one” (meaning the 
appropriator himself), “take cvery year one-tenth share of the 
produce, and apply it to the performance of the Aaj, or pilgrimage 
to Mecca, on his account, or in the expiation of his vows, and so 
and aq” (naming something), ‘or “Take every year put of this 
sadakah such and such dirhams, and expend them in such a manner, 
and thé remainder so and so.” And in all these cases the wakf 
would be lawful. And if he should say “A sadakah appropriated 
to Almighty God—he will pass its produce to me while I live,” 
without adding anything more, it would be lawful, and after his 
death be for the benefit of the poor. So also if he should say, 
“This my land is a sudakah appropriated,—he will pass the pro- 
duce to me while I live; then, after mo, to my child’s child and 
their nasl for ever, while there are any, and when they cease, to 
the indigent ;” this also would be lawful. So also if he should 
make it a condition, “That he may maintain himself and his 
child, and pay his debts out of the produce, and that when death 
happens to him, the pro@uce of this estate is for such an ono, the 
son of such an one, and this child and child’s child, and his nasi ;” 
or if Khe should begin by saymg “for such an one, and then for 
himself” it would be lawful as conditioned, the putting himself 
fixst or last making no difference.* 

A person makes an appropriation for the poor, with a condition 
“that he may eat and foed others” (out of its produce) “so long 
as he lives, and that after his death it is to be for his child, and 
in like manner to his child’s child for ever, while there are any 
descendants :” the wakf is lawful with such a condition.* 


- DCCCCLXII. Ifa person appropriate land with Principle. 
a reserve of his authority over it, it is lawful accord- 
ing to Abú Yusuf.—Hidayah, vol. li, p. 352. 


— ams -— — — —— —— 


ANNOTATIONS. =” 
dcceclxii. If the appropriator reserve to himself the right of changing 
the lands he appropriates for any other lands, at pleasure, it is lawful 
according to Abú Yusuf.*—Hidayah, vol. ii, p. 381. 


— — — — — — ——— —— d D — — a w e — —— — — — — — 


* Fatéwaé Alamgiri, vol. ii, p. 495.—B. Dig.. p. 585, 
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4 


Lagrure Our author remarks that Xadéri has expressly declared this. 
Iv. Such also is the doctrine of Hallal, and it is, indeed, the generally 
received opinion,—Hidéyah, vol. ii, p. 352. 


at sa DCCCCLXIII. When there iss condition in the 
wakf that he (the proprietor) may exchange the 
land for other land, as he pléases, and that the land 
so obtained shall become wakf instead of the first, ` 
the appropriation and the condition are lawful, - 
according to Abú Yusuf; and so also when there is 
a condition that he may sell and make an exchenge 
for the price.* 


é 


And it has been said that Hallál was of the same opinion, and 
the fatwá is in conformity with it.* 


Trini: DCCCCLXIV. But after the exchange has been 
once made, it cannot be made a second time, unless 
there are words indicative of an intention that he 
may exchange continually.* 


— DCCCCLXV. If, however, the’appropriator who 
makes this condition (namely4* a reservation of 
authority to himself) be a person of infamous ,char- 
acter and unworthy of confidence, the magistrate 
(kází) may take the appropriation out of his hands, 
from a regard to the interest of the poor; in the 
same manner as he is at liberty to suspend the 
powers of an executor, where he happens to be a 
person of bad character, from a regard to the inter- 
est of the orphans.—Hidayah, vol. ii, p. 353. X 


> 


ANNOTATIONS. 


dececelxiii. A condition on the part’of the appropriator, that he shall 

have the power of exchanging the land for other land, is valid according 

to Abú Yusuf on a favorable construction of law, and the fatwá is in 
accordance with his opinion." 
è @ 


— — ———— — — — 


* Fatáwá Alamgiri, vol, ii, pp. 465,495—497,—B, Dig. pp. 551, 686 & 587. 








= ee — —— — — 





——— — 


ON WAKF, OR APPROPRIATION. 145 


DCOCCLXVI. When the words are “that I may exchange Lorene 
for other land,” he cannot exchange for a mansion; nor vice T: 
vered. But he may purchase khirájí land with the price.* 


DCCCCLXVII. When the power to exchange is reserved Principle. 
to himself, he niay appoint an agent for the pyrpose, but his 
executor cannot exorcise it. And if the power is reserved 

«to another and himeelf,, the other cannot exercise it 
singly, but he can when the power to exchange is given to 

* “every one that may preside over this wakf,’ it is lawful, 
and every president may exercise the power." 


BSCCECLXVIIL. Without an express conditiqn in the Principle. 
wak f, the land, though saltish and useless, cannot be sold or 
exchanged.* 

Tn one place the Kizi Khan has said that the judge may order its 
sale, though there should‘be no condition to that effect, when he 
thinks it expodient ; but in another he denies that the judge has 
any such power.* 

DCCCCLXIX. The most trustworthy opinion, however, Principle. 
is, that the judge may lawfully sell the land if it be qu 
uscless, and there is no increase from it, provided that 
sale is not at an inaJequate price.* 


* Appropatation in death-illness. 


DGCCCLXX. If the appropriator suspends the Principie. 
appropriation (wakf) on his death, it takes effect 
(like a testamentary disposition), to the extent of a 
third of his property, the excess, if any, not being 
allowed, unless consented to by the heirs of the 
appropriator. 
If the appropriator suspends the wakf on his death by saying Hlustrations. 
“ When I die J have appropriated my mansion to such purposes,” 
ev is valid and obligatory jo the extent of a third of his property, 
, the excess (if any) being in abeyance till it is seen if there is any 
other property, or the heirs will allow the appropriation. Tf there 
be no other property, and the heirs do not allow the appropria- 
tion, the produce must then be divided into three parts, and onc- 
third set apart for tho wakf and the other two-thirds for the heirs. 
If the suspension on death be made during death-illness, the effect 
is the same as if it were mado in health.t 


— — — — — — — — =e oe -= m — — pje oe — me — — 


* Fatáwá Alamyiri, p. 497.—B. Dig., p. 587. a 
t Fatáwá Alamyirf. vol ii. p. 456 —B Dig p 500. 
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If a person make an appropriation upon his death-bed, Tabavi 
reports that, according to,Hanifah, it stands in tho same predica- 
ment with a bequest after death (that is to say, is absolute), 
contrary to an appropriation made during health, which is held by 
Hanifah not to be of an absolute nature. ‘ The true statement, 
however, is that the appropriation in question is not absolute 
according to Hanifah; but it is ebsolute according to the two 
disciples, with this distinction, however, that the appropriation 
here treated of is regarded as from the third of the appropriator’s 
estate, whereas an appropriation made during health is regardod 
as from the whole of the appropriator’s property.—Hidfyah, vol. ii, 
p. 338. e 


ao P 


When a man who is sick of death-illucss makes an appro- 
priation of his mansion, aud the mansion is within a third of his 
property, or the appropriation is allowed by his heirs, it is lawful. 
But if the mansion exceeds the third of his property, and tho 
appropriation is not allowed by his heirs, ıt is void as to the excess 
above the third.* 


DCCCCLXXT. And when a man has made his land 

: kal,” appropriated to Almighty God, for his child, 

child’s child, and his nasl for ever, so long as there are 

any, and after them for the necessitous, and this land is 

within a third of his property, it begomes settled, so that its 

produce is divisible among all his heirs, according to their 
shares in his heritage.* ‘ 


DCCCCLXXII. If the land docs not come out of the third 
of the property, but is allowed by the heirs, the appropria- 
tion is lawful, and the produce divisible among them 
equally, without any preference of the male over the female, 
neither the wife nor the parents taking anything. And if 
the heirs do not allow it, the appropriation is lawful, from 
a third of the property, and one-third of the area becomes 
wakf for the poor, the produce being divisible among all the 
heirs accordipg to the rules of inheritance.* 


DCCCCLXXIII. When a person during illness} has 
appropriated his land, and also made bequests, the third of 
his property is to be divided between the wakf and the whole 
of the bequests, in proportion to the value of the land, for 





t 
* Fatáwá Alamgírí, vol. ii, pp. 542 & 543,—B, Dig., pp. 601, 603, 
t That is death-illness. 
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the people of the wakf, and in proportion to the amount of Lservan 
the fogacies for tho legatees, and a quantity equal to what ‘TV: 
may fall to the value of the land is to be taken out of the 

land, and it becomes wakf for the purposes specified.* 


DOCCCLXXIV. When a person in sickness has appro- Principle, 
priated his land for his chil ‘and his child’s child, — 
mo other property beside it, one-third of the land is an 
appropriation for the benefit of the child’s child,t whether 
‘assented to by the heirs or not; and the other two-thirds 
are the property of the heirs, if the appropriation is dis- 
allowed by them ; but if it is allowed by them, the two-thirds 
are also to be divided between the child and child’s child 


equally # 


— — 


* Fatáwá Alampiri, vol. ii, pp. 512 & 513.—B. Dig., pp. 602 & 603. 
t The child is excluded from the benefit of tu. third, because he is an 
heir, and a logacy to an heir is not lawful! 


Principle. 


LECTURE V, 


ON THE WAKF, OR APPROPRIATION, OF MASJIDS, CARA- 
VANSERAS, CEMETERIES, INNS, RESERVOIRS, WAYS, 
AQUEDUO'TS, AND THE GOVERNANCE OF A WAKF. 


ST 


On the wakf of a Masjid or Mosque. 
DCCCCLXXV. When aman has erected a mas- 
gid, his right therein does not abate till he has sepa- 
rated it with its way from the rest of his property, 
and permitted prayers to be said in it.* 





ANNOTATIONS. 


dcceelxxv if a person build a mosque, hi» right of property in it is 
not extinguished so long as he does not separate it from the rest of his 
property, orf give gencral admission to people to come and worship in it: 
but as soon as the people in general, or a single person, say their prayers® 
in it, his right of property is extinguished ucéording to Abú Hanffah.— 
Hidayah, vol. ii, p. 353 

The utter separation of it from the rest of the appropriator’s property 
is indispensable, for this reason, that the mosque cunnot become dedi- 
cated solely to God until that be effected: and the performance of 
prayer in it is a condition; because, as a consignment (according to 
Hanifah and Muhammad) is indispensable, it follows that consignment is 
requisite in this way, since consignment must be carried into execution 
in whatever way may be proper to the nature of the appropriation, and the 
mode of consignment proper to a mosque is public worship ; or, the per- 
formance of prayer is a condition, because as it cannot be conceived thas 
God himself should take possession of a mosque, it follows that that which 
is the design must stand, as a substitute for the taking possession of it, 
It is proper in this place to observe that if a single person say his prayers 


* Fatáwá Alampirf, vol. ii, p. 545.—B. Dig., p. 504. 


+ Mr. Hamilton, in his translation of the Hidéyah (vol. ii, p. 354), 
has used or instead of and. as if either separation or the permission of 
prayer were sufficient. Mechanical separation is probably intended; and 
wherever it already exists, the actual use of the masjid for prayer, with 
the owner's permission, may perhaps be sufficient, 
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Separation is necessary, because without that the masjid is not Leoren 
made special to Almighty God; and prayer is necossary, because ¥. 
delivery is requisite, according to Abú Hanffuh aud Muhammad.* — 


DOCCOLXXVI. When a mutaudllâ (superin- Principle. 
tendent) has been appointed for the purposes of a 
masjid, and delivery of it has been made to him, the 
masjid is lawful, though no prayers be said in it: and 
this is correct. So also when delivery of it is made 
to the judge or his deputy.* 

DCCCCLXXVII. Tt is also the most correct opinion that Principle. 
a masjid may be constituted so as to be obligatory,according 
to Abú Hanifah, without any reference to the death of the 
appropriator (wákif), or making it the subject of a bequest, 
contrary to the other cases of wakf." 

DCCCCLXXVIII. If a person appropriate Principle. 
ground for the purpose of erecting a mosque, he 
cannot afterwards resume or sell it, neither ean it be 
inherited.—Hidayah, vol. ii, p. 356. 


Because this ground is altogether alienated from the right of 
the individual, and aypertains solely to God.—Zbid. 


DECCGLXAXIX. When a man has an unoccupied Principle. 
space of ground fit for building upon, and has direct- 
ed a*kowm, or body of persons, to assemble in it for 
prayets, thé space becomes a masjid, if the permis- 
sion were given expressly to pray in it for ever, or, 
in absolute terms, intending that it should be for 
ever; and the property does not go to his heirs at 
his death. But if the permission were given for a 
day, or a month, or a year, the space would not 
become a masjid; and on his death, it would be 
the property of his heirs.* 


t 
= — — 
— — 


~ANNOTATIONS. 
in the mosque, it suffices (according to one report from Hanifah and 
Muhammad), because, as it is impossible that all men should perform 
their prayers in it, the circumstance of a single individual performing 
his prayers is the vondition.—Hidayah, vol. ii, p. 354. 





gramp —— —— — — — — — e ow — = — — 


* Fatáwá Alamgiri, vol, i1, pp. 545 & 646.~—B, Dig., pp. 504 & 605, 
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A sick man has made his mansion a magjid and died, but it 
neither falls within a third of his,property, nor is allowed by his 
heirs: the whole of it is heritage, and the making it a masjid is 
void ; because the heiry having a right in it, there has been no 
separation from the rights of mankind, and a confused portion 
has been made g masjid, which is void. In the same way as if he 
should make his land a maajid, and qnother person should estab- 
lish a right in it confusedly ; in which case the remainder would 
revert to the property of the appropriator ; contrary to the case 
of a person making a bequest that a third of his mansion shall be 
made a masjid, which would be valid ; for in such a caso there is 
a, separation, as the mansiun may be divided, and a third of it 
converted into a masjid.* 

DCCCCLXXX. When a man has made hi$ land 
a masjid, and stipulated for something out of it to 


himself, it is not valid according to all.* 


DCCCCLXXXI. Itis also generally agreed that 
if a man make a masjid‘ on condition that he shall 
have an option, the wakf is lawful and the condition 
is void.* 

DCCCCLXXXII. When a ntan has built a 
masjid, and called persons to witness that’ he shall 
have the power to cancel and sell it, the condition is 
void, and the masjid is as if he had erected a masjid 
for the people of the muha/lah, saying “it is for this 
muhaliah especially,” when it would, notwithstand- 
ing, be for others as well as for them to worship in.* 


DCCCCLXXXIIT. When a masjid has fallen into 
decay and is no longer used for prayer, nor required 


by the people, it does not revert to the appropriator | 


or his heirs, and cannot be sold, according to the 
most correct opinions.* 

DCCCCLXXXIV. When of two masjids, onc is old and 

one to decay, the people cannot usc its materials to repair the 

more recent one, according to either Muhammad or Abú 

Yusuf. Because, though the former thought that the materials 

may be so applied, he held that it is the original appropriator 

4 
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* Fatáwá Alamgiri, vol, ii, pp. 546—-518,—B, Dig., pp. 606 & 607, 
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or his heirs, to whom the property reverts, that can s0 apply Læoruur 

them, and because Abú Yusuf was of opinion that the pro- Y: 

perty in a masjid never reverts to the original appropriator, 

though it should fall to ruin and be nô longer used by the 
eop a The fatwé is in accordance with the opinion of Aba 
usuf. 


* DOCCCLXXXYV. k a man appropriate his land Principe. 

. for the benefit of a masjid, and to provide for its 
repairs and necessaries, such as oil, &c., and when 
nothjng more is required for the masjid, to apply what 
remains to poor Muslims, the appropriation is lawful.* 


DCCCCLXXXVI. A man has appropriated his land for Principle. 
the benefit of a masjid, without any ultimate destination 
for the poor: our* Shaikhs have said, and it is approved, 
that the appropriation is nevertheless lawful according to 
all opinions.* 


DCCCCLXXXVII. Ifa man gives money for the repairs Principle. 
of a masjid, also for its maintenance and for its benefit, 
it is valid.* 
For4f it cannot operate’ as a wakf, it oporates as n transfer by 
way of gift to the maajid, and the establishing of property in this 
mannog to a maşjid is valid, being completed by taking posses- 
KION. e e 


If a person should say “I have bequeathed a third of my pro- Mlustration. 
porty to the masjid,” it would not be lawful unless he say “ to 
expend on the masjid.” So if he were to say “ I have bequeathed 
a third of my property to the lamps of the masjid,” it would not 
bo lawful unless he say “to give light with it in tho masjd.” If 
he say “I have given my mansion to the masjid,” it is valid as a 
transfer, requiring delivery.* 


DCCCCLXXXVII. Ifa man, having a house in Mecca, Principle. 
appropriate it to the accommodation of pilgrims, or, if a 
person, having a house in any other place, appropriate it to 
the accommodation of the poor, or mendicants, or, having a 
house upon the frontiers, dedicate it to the accommodation 
of the Musalmdn warriors and their cattle, or dedicate the 
revonue from his lands to the support of the warriors in the 

e e 
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* Vide Fatéwé Alamgírí, vol. ii, pp, §46—648 & 550.—B. Dig., pp 606 & 607, 
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Lectures way of God, and make over or consign those houses or lands 
y to the prince (who is empowered to act in those particu- 
lars), such corfsignment is Jawful. If, therefore, the person 
in question be afterwards desirous of revoking his appro- 
priation, he gannot lawfully do so for thé reasuns before 

alleged.—Hidayah, vol. ii, p. 358. 

Principle. DCCCCLXXXIX. The revenue arising from the‘ 
lands, however, is lawful to the poor only, and not. 
to the rich; but the use of any of the other articles 
(such as residing in the caravansera, or drinking 
water from the well, fountain, or reservoir,) is law- 
ful to rich and poor alike.—Jbid. 

The reasons for this distinction are twofold. First, people 
in gencral, in the appropriation of a revenue, intend only 
the relief of the needy, whereas, in that of the other articles, 
the accommodation of rieh and poor is equally intended. 
Secondly, the artieles of drink and lodging are requisite 
equally to the rich and to the poor; but in the article of 
pecuniary assistance the rich are not necessitous on account 
of their wealth, whereas the poor are uecessitous.— ul. 


» * ©% 
On Curavanscras, Cemeteries: Inns, Reserwire, . 
Ways and dAqueducis. A 


Principle. DCCCCXC. If a person erects an Aquedhot for, 
Musalmáns or an inn, or a caravansera for travellers, 
or has made his land a cemetery for Musalmáns, his 
proprietary right therein abates by his declaration 
to that effect, or after such declaration upon the 
same being used by people, or upon being delivered 
to the superintendent (mufawalli). 


Illustration. When a person has erected an aqueduct for Musalmans, or an 
inn for the occupation of travellers, or a caravunscra, or has made 
his land a cemetery, lis property does not abate according to 
Abú Hanffuh without an order of the kákim, or judge, or roferring 
the matter till after death, when it would become obligatory ufter 
his death, but revocable in the meantime, ss has beon already 
explained in the case of appropriations for the poor. Accordi 

, to Abú Yusuf, the eas, areata property abates by speech, aid 
_ according to Muhammad, it abates when people have used the 
°. aqueduct, or have occupicd the mns and caravanseras, or buried 
in the cemetery ; and it is sufficiont if one person do so. The rule 
e 


d 
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is the same as tô a well and cistern ; and if they ore delivered to ‘Leerune 
a superintendent th# appropriation is valid in like manner. Jt ig Y- 


stated in the Mabett that the fatwé is with the two ; and so it iş 
generally agroed.* . : : 

DOQOOXCTI, . In‘ the use of all such things as above- Principle 
mentioned, there is no difference between the fich and poor. 

So that it is lawful for all fire to put up at inns and cara- ‘ 
vanseras, and to irrigate from acqueducts, and bury in a 
, Cemetery. 

DCCCCOXCII. If in the cases last recited, the founder Principte. 
consi the article to a mutawallt, or procurator, such con- 
iguifient is approved.—Hidfyah, vol. ii, p. 358. ` 

Becauge the procurator is ın the character of a deputy, and the 
act of the deputy is the act of the principal —Zbid. 


DCCCCXCIII. .When a person has bought a 
place and made it a way for Musalmáns, and called 
witnesaes to the fact, it is valid.” 


— — — — at — 
—— — ew — 


ANNOTATIONS, 
doccexc—deccexciii. Ifa person construct a reservoir for public use, 
‘or a caragansera for travellers, or erect a house upon the infidel frontiers 
for the,accommodation of he Musalman warriors m their excursions, 
(whigh is termed a Mebdt), or Acdicate ground as a bui ying-place, his right 
of property therein is not extinguished until the magistrate issue a decree 
to that effect ; because no termmation of the proprietor's right takes 
oplace if this instance, insomuch that he may still lawfully continye to 
use those things (by residing in the house or J?:bdé, or diinking water 
out of the reservoir, or interring ın the burial-place). Itis, therefore, 
requisite eather that the magistrate issue a decree, in order to complete 
the alienation, or that the founder himself refer the appropriation to his 
decease, in order that it may stand as a bequest, and become absolute 
upon that event,—in the same manner as in the case of an appropria- 
tion made to the use of the mor. It is otherwise in the case of a 
mosque, becanse in that instance no right of usufruct remains to the 
founder, as the mosque appertains solely to"God independent of any 
magisterial decree. All that i here advanced is according to Hanffak. 
Abú Yusuf is of opinion that the person's right of property ceases on the 
instant of his saying “ I have made this wakf for such and such purposes” 
(of residence, interment, or so forth), because with him it is a rule that 
appropriation is absolute, and that consignment js not a condition of it. 
è 
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But it is a condition of the completeness of the thing that one 


Musalmén should pass over it, according to those who think deli- 
very necessary. . 


Halla) has said that the rule is the same as to a bridge which a 
man has built for Musalmaéns, and they have made use of it as a 
way. The bifildjng in consequence docs not pass as mheritance 
to his heirs, but becomes a wakf, bling especially set apart by the 
cancellation of their rights.” 


The Appointment of Superintendent of a Wakf, and the 
Wiláyatt or Governance of the Wakf. 


s 
The propa person for the superintendence of a wakf ÌB 
one who does not seek for the office, and in whom ¢here is 
no known or apparent wickedness,} 


DCCCCXCIV. None but a trustworthy and qua- 
lified person, whether male or female, should he 
appointed mufawalli, or superintendent of a wakf. 


— — ~ — 
— 


ANNOTATIONS. 


Muhammed maintain» that as soon as people drink water out of the reser- 
voir, or enter the cararansera, or warriors tke up their residence in the 
Rabat, or interment takes place in the burying-ground, the proprietor's 
right is extinguished ; because consignment (which he holds to be a 
condition) is established by such act» as the consignment of anything 
must be made in the mode proper to that thing. It is sufficient also, 
(according to him), if these act» be performed by, or with respect to, 
only a single indiordual ; because as the «hole community cannot engage 
in those acts, regard must necessarily be had to them as performed in 
any single instance, Wells and fountains are also subject to the same 
rule.—Hidayah, vol ii, p. 357. 


um — — 
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* Fatáwá Alamgiri, vol n, pp. 555 & 556.—B. Dig., pp. 609 & 610. 

t “ Wilayat or Walayat,” governance, ruperintendence, or management, 

+ Fatáwá Alamgí:í, vol u, p. 501 —B. Dig , p. 591. 

§ As to the competence of females to be Mutuwallis, vide Calcutta 
Sudder Dewanny Adawlut Reports. vol. 1, p 217. 

When the management of a wakf was combined with tta Sajjddah- 
nishini, or superintendence of a religions establishment—a function which 
a female cannot exercise —it was decided on the opinion of the law officer, 
that the former office could not be held by a female.—-Calcutta Sadder 


Dewanny Adawlut Reports, vol. i, p. 107. Sajiddah-nishint 1s the sitting 
on the carpet used by Musalmins for prayer. 
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No one should be appointed but an amin, or .trustee, who is = Lucrure 
able to act by himself or by deputy ; and in this males and females V. 
are alike ;* and so also the blind and those who aye possessed of 
sight, and even one who has undergone the dadd, or specific pun- 
ishment for slander, iffhe have repented.+ 

DCCCCXCV. A person may appoint himself Principle. 

or his children a mutawalls or mutawallis of the wakf 
made by him. 

f Muhammad, tho son of Alfat, heing asked respecting one who Illustration, 
had made it a condition in constituting a wakf that the govern- 
anco*vf it should be for himself and children, answered, “ It is 
lawful, according to all.” A man makes a wakf without mention- 
ing any ‘tne for its governance, —it has been said that the govern- 
ance is for the appropriator himself; and this is agreeable to the 
opinion of Abú Yusuf, for wıth him delivery was not a necessary 
condition, but according to Muhammad, the wakf is not valid ; 
and so it 1s decided.+ 

DCCCCXCVI. If the appropriator (wákif ) Princwle. 
appointed two men to be mutawallis after his death, 
then if one of those two men died after making his 
companion executor in respect of the matter of 
wakf,” the ‘managewént by the survivor (of those 
two) over the whole of the wakf is valid. Itis so 
(laid dgwn) in the Fatáwá Kazi Khan. 

DCCCCXCVII. If a person appointed two men Prinapie. ' 
his executors, and one of them accepted, and the : 
other refused, then the judge (kdzi) is to appoint 
in his place another man until the two men are agreed 
(in accepting) as was intended by the appropriator. 

And if the kází entrusted the entire (management 
Of the) wakf to the man who accepted, the same is 
valid, without conflict of opinions (as is laid down 
in the Zahiriyah). And if he (the appropriator) 
appointed an adult and a minor to be his executors, the 
kézé should appoint a man in the sfead of the minor. 
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* See, however, the last note of the proceding page. 
+ Fatáwá Alamgirf, vol. ii, p. 504.—B, Dig., p. 591. 
+ Fatáwá Alamgirf, vol. ii. p. 506, 
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DCCCCXCVIII. If the appropriator should 
make it a condition—that “ such an one shall appoint, 
I shall not have the power to discharge,” the 
appointment shall be lawful, but the prohibition to 
remove would be void.* 


DCCCCXCIX. If he (the appropriation) should give the: 
— during his life and after his death, it would be 
wful, and the person appoirfted be his agent during his 
’ life and his executor after his death. The effect would be 
the same if he should say “I have appointed thee i fe 
in this sadukch during my life and after my death.” But 
if he should say “ I have invested thee with the governance 
of this wakf,” he would have it only during his life, and not 
after his death.* 


M. If he should make no appointment of a 
Kayyim, or administrator, till the approach of 
death, and then appoint an executor, the person 
appointed would he the executor with regard to his 
property, and administrator of his wakf Butifhe 
should make a new appointment of executor, he 
would only be executor for the property, and not 
administrator of the wakf.* ' 


MI. If, however, he should say “I have 
revoked every appointment of executor made by 
me,” the governance would be tothe new executor, 
and the former mu¢awalli, or superintendent, would 
be discharged.* 


MII. When one appoints a person às the 
executor of his wakf, and makes it a condition 
that he shall not have the power to appoint another, 
the condition is lawful.* 


MII. When the superintendent has died, and 
the appropriator is still alive, the appointment 
of another belongs to him and not to the judge; 


— ce — 





— — — 


* Fatáwá Alamgírí, vol, ii, pp. 604 & 505,—B, Dig., pp, 592 & 698, 
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and if the appropriator bę dead, his executor is pre- Lzorune 
ferred to the judge. But if he had died without — 
naming an executor, the appaintment of an admi- 
nistrator is with she judge.* : 


MIV. So long as a person fit to be a mutawallt is Prnapk, 
. (found) among the idat ka of the appropriator (wékif), 

a stranger cannot be appointed as a mutawalli, as the 
former will take a greater sinterest.—Durr-ul-Mukhtar, 

p. 422. 


MV. In the Asal it is stated that the judge (hdkim) Principle 
cannot,appoint a stranger to the office of administrator 
so long as there is any of the house of the appropriator 
fit for the office; and if he should not find a fit person 
among them, and should nominate a stranger, still if 
he should subsequently tind among them one who is qualified, 
he ought to transfer the appointment to him.* 


When a përson fit to be a mutawalli is found among the offspring 
or iu the family of the appropriator, a stranger must not be 
appointed as a mutawalli ; but when a fit person cannot be found, 
(among tho above), a strunger may be appointed, still, if a fit per- 
son cah afterwards be found in the family, he shall have the office. 


—Radd-ul-Muhtar, vol. ui, p. 636. , 


MVL If .the wéhif, or appropriator, has made it Prinaple. 
a condition that a mutuwalld shall be appointed from 
* 


— — — ma — 
— 


ANNOTATIONS. 


mvi. It is stated in the Jám: ul-Fasilam, that if the appropriator 
has made it a condition that there must be a mutawalli from amongst 
e his children and children’s children, then is the judge (kdzf) competent 
eto appoint a stranger without malversation (on part of the former); 
and if he does (appoint a stranger), sBall such person be the 
mulawalli® Shaikh ul-Islam Burhan ud-dinf hag declared in his 
Fawayid that he shall not. Nahr-ul-Faik quoted in the Fatawá Alam- 
girt, vol, ii, p. 508.— Vide B. Dig., p. 594, and Radd-ul-Mubtér, vol. iu, 


p. 636 





3 
* Fatéw4 Alametrf, vol. ii, pp. 507 & 508,—B. Dig pp 598 & 594. 
t The author of the Middyak. 
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Lotune amongst his children and children’s children, the judge 

(kází) is not competent to appoint a stranger without mal- 
versation (on the part of the former), and if the kéet should 
still appoint (4 stranger), he shall not become the mutawallt, 


Principle. MVII. If. the persons of a neighbourhood be un- 
animous in favor of a person and make him mutawallé 
without the order or sanction of the kazi (judge), the man, 
would, nevertheless, be mutawalli—Indéyah, cited from 
Bahr and Nahr in the Radd<al-Muhtér, vol. i, p. 686. ‘ 


a ae MVIII. If aman having appropriated his estate 
and delivered up possession of it to the adminis- 
trator, desire to take it from his hands, he gannot 
do so unless the appointment was with such con- 
dition. ‘ 

Illustration. A man having appropriated his estate, and delivered 

+ up possession of it to the administrator, desires to take 
it out of his hands If he made it a condition in the 
wakf that he should have the power to diseharge the 
administrator, and withdraw the wakf from his hands, he 
may lawfully do so; otherwise he cannot accordjng to 
Muhammad; but according to Abú, usuf he can; the 
Shaikhs of Balkh deciding with the’ latter, and those of 
Bakhárá with the former, with whom also is the Jatt. 


On the Duties and Powers of a Mutawalli. 


Principle. MIX. A 'superińtendent may on the point of 
death commit his office to another, in the same 
way as an executor may commit his to another.®* 


— — — ST — — 
— — — — 


ANNOTATIONS, ; 
mvii. If tbe persons who say their prayers in a mosque agree : 
to appoint a man as mutawaWi for the welfare of a mosque, it is valid 
according to the ancient lawyers ; it would, however, be better to do so 
with the permission of the Aézi. But, subsequently, the modern lawyers 
agreed unanimously and said—“ in our time it would be valid if it is 
done without the knowledge of the kází, it being a well known fact that 
the &dzts covet wakf properties.”——Radd-ul-Muhtar, vol. iii, p. 633. 


& 
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* Fatáwá Alamgiri, vol. ii, pp 504 & 507,—B. Dig., pp. 591 & 592, 
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MX. But when the appropriator has assigned some Lecrvse 
rticular property for this superintendent, it does not £ 
long to the person whom he (the latter) has — ne 
to the office; and the matter must be submitted to the "rim 
judge, in order thit he may assign for him the hire, or 
salary of similar work, unless the appropriator* had assigned 

the allowance for every superintendent. * 


4 
MXI. A superintendent, while alive and in good Principie, 
health, cannot lawfully appoint another to act for 
him, unless the appointment of himself were in the 
nature of a general trust.* 


MXM. If an administrator should die after he has py ineipte. 
given a lease, the lease is not made void. Nor is a lease 
granted by the appropmator himself dissolved by his death, 
on a liberal construction, though it ought to be sot by ana- 
logy.* : 

MXTII. When a judge who has granted a lease is dis- Principle. 
missed from his office, the lease is not made void.* 


MXIV. And if the lease has been granted by a super- Principle, 
intendent yho is himself the party entitled to the benefit 
of the wukf, it is ndt dissolved by his death, though the 
prode is his.* 





MXV. When. the superintendent of a wakf has lot a Principle. 
mansion appropriated for the poor, for more than a year, the 
lease is unlawful.* 


« MXVI. In the absence of any condition, the Principle. 
approved doctrine is that the lease of estates in 

land may be decreed to be lawful for three years, 
„unless it be for the „benefit of the wakf to annul 
them; and that with regard to leases of other pro- 
perty, they should be decreed te be unlawful when 

they exceed one year, unless it be for the benetit of 

the wakf to sustain them. But this varies with the 
change of places and times. This is approved for 





— —— — 


+ Fatáwá Alamgírí, vol. ii. pp. 608, 643, 574 —B. Dig., pp. 04606. 


t As in the case of an ordinary lease, which according to Muhammadan 
law is cancelled hy the death of the lessor. 
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the fatud; the same being also applicable to con- 
tracts of muzdrat and mudmalat.* 


MXVIL ‘If an appropriator had: made it a con- 
dition that leases shall not be granted for more 
than a year, and people are ,unwilling to take them 
for so short a period, still dhe administrator has no. 
power to grant a longer lease, but should lay the 
matter before the judge, that he may lease it for 
more than a year.* 


* 


MXVIII. When the appropriator himself has 
granted a long lease, and there is ground to 
apprehend that the substance of the wakfis to be 
injured, the judge(Adkim) may cancel the lease.* 


MXIX. It is not lawful to let a wakf except 
for the rent of similar property. But when a wakf 
has been let for three years at a known rent, 
equal to that of similar property, so that the lense is 
lawful, it is not to be cancelled, though rents should 
fall or rise during the period.* ` 


MXX. When the superintendent has let the property 
of a wakf at an inadequate rent, so that the lease is 
unlawful, and the tenant has oceupicd it, he is liable for 
the rent of similar property, whatever it may amount to, 
according to what is approved by the moderns. So, also, 
if he occupy under an invalid lease.“ 


MXXI. Ifthe superintendent of a wakf should give a 
lease of it to his adult son, or to his father, it would not, 
be lawful according to Abú Hanifah, except ata rent above 
that of similar property. But the administrator of a wakf“ 
may cultivate the lands himself, and hire labourers, and pay 
them wages out of the income of the wakf. He may also 
hire labourers about its business, and in digging reservoirs 
of water, and in every other thing boncficial to it, when 
required.* 














— —— — — — 


* Fatdwh Alumgiri. vol. ii, pp. 6183—415,—B. Dig , pp. 596 & 697. 
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MXXII. When the kharáj, or land-tax, and Lagrons 
jabdéydét, or tribute, are demanded of a superin- — 
tendent, and he has no means of paying’ them out of prneipte. 
the wakf, he may*borrow for the purpose, if that be 
allowed by the appropriator, and if not,’ he should 
lay the matter before the judge, who may direct that 
debt be incurred on this account, to be afterwards 

. repaid out of the produce.* 


MXXIII. For repairs, debts may be incurred Principle. 
under the directions of the judge. But as to 
other purposes. it cannot be incurred, even with his 
permission to expend on persons who are entitled , 
to the benefit of the wakf.* 


For the price of seed it nay certamiy be incurred, with 
his permission, but whether it can be so without 11» per- 
misson, authorities vary * 


MXXIV. When the appropriator has given to the Principle 
person whom he ha? set over the business of the wakf a 
certain known property every year for the administration 
of its@pffairs, this is lawiu), and the administrator must 
take tife same tiouble as is done in similar cases, and as is 
eustomdry in ‘regard to 1epans and the receiving and dis- 
tributing of the produce It is not proper that he should 
fall short of this But as to what is requued of agents and 
hirelings that is not required of him * 






MXXV If the governance were given to a woman Principle. 
and a known hire were assigned for her, she is not to 
be troubled except for the lıke of what ıs customary for 
foment to perfonm* ° 


eo 

MXXVI When a wakf building “is in a ruinous state Principle. 
and the mutawullf is unable to repair the same, the 
judge should let it out, and rebuild or repair it with the 
income; and return it to the mufawallé when rebuilt or 
repaired.* 


mirem = sjeme — — — — — -< a > — — — — aes 


* Fatéw4 Alamgiri, vol. u, pp 515—519—B Ing pp 597 & 598 
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MXXVII. If the people of the wakf should complain 
of the administrator, and say to the judge (hdkim) that 
“the appropriator gave this in exchange for work which 
he does not perforin,” the judge is not to trouble him on 
account of work which is not usually done‘by governors.” 


MXXVIII. Though a calamity, such as blind- 
ness or deafness, should befall the superintendent, 
still, if he is able to do his work, the salary is to 
be continued to him; but if disabled, he is to have 
no part of it.* 


MXXIX. If a complaint is made against a 
Signe (mutawall?), the judge is not to remove 

im from the governance of the wakf, except for 
manifest malversation.* 


MXXX. lf he remove him, he is to deprive him of the 
hire appointed by the appropriator for administering the 
affairs of the wakf.* 


MXXXI. If the person whom the judge has removed 
should again become good and competent, the governance 
of the wakf is to be restored to him‘; and if he-think: fit, he 
may appoint another to act with him, who will be gntitled 
to part of the salary. Or if the allowance is tvo small for 
two, and the judge is of opinion that some further provision 
should he made for the person appointed with him out of 
the income of the wakf, there is no objection to this.* 


MXXXII. If it is established to the judge that the 
administrator is unfit for the affairs of the wakf, and he has 
accordingly dismissed him and put another in his place; 
and then another judge (dékim) comes, whereupon the dis- 
placed administrator complains to him, his complaint and 
assertion are not to be received; but if this judge is satis- 
fied that ho is competent for the administration, he should 


_ restore him to it, and assign him the allowance out of the 


produce. So, also, if he were removed for wickedness and 
malversation, yot after a time repents towards God, and 
produces proof that he has become competent, he is to be 
restored.* 


— — -” -~ = a — č phg um — — — — = ~ — cents eS siar 


* Fatáwá Alampiri, vol. ii, pp. 519 & 520.—B. Dig. pp. 598 & 599. 
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MXXXIII. Ifthe appropriator, who reserves the Lacrvas 
governance of the wakf to himself, be himself, a bad — 
character unworthy of confidence,, and*neglect the principy. 
performance of his duty, the judge may take the 
wakf, or appropriation, out of his hands.’ 


,_ ifthe appropriator who makes this condition (namely, a reser- 
vation of authority to himself*) be a person of infamous charac- 

. ter and unworthy of confidence, the judge may take the appro- 
priation out of his hands, from a regard to the interest of the 
poor ; in the same manner as he 18 at liberty to suspend the 
powers of"an ezerutor, where ho happens to be a person of had 
character, from a regard to the mterest of the orphans.—Hidayah, 
vol. 1i, p. 353. 


MXXXIV. Should he (the appropriator) neglect Pimepie 

to make repairs, having (some) of the produce in his 
hands, the judge may compel him to do so, and if he 
fail to make them, take the wakf out of his hands. 
And though he should have made it a condition that 
neither the Sultan nor the judge shall have the power 
to remove him, vet if he cannot be trusted with the 
wakf,the condition is void, and the judge may re- 
move him and appoint another. The judge may 
niso remove one appointed by the appropriator 
whén it is for the advantage of the wakf} 

MXXXV. If, also, the proprietor constitute Prnepie. 
another the muéawalli, declaring that “the sovereign 
or magistrate shall not take the appropriation out of 
his charge,” yet these are at liberty to take it from 
him, where he happens to be a person of bad cha- 
racter; because, as such a declaration is repugnant 


ea — —_—— — — —s — — 
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ANNOTATIONS. 
mxxxiii. Though the appropriator should make it a condition that 
he governance is to be for himself,f the judge may, nevertheless, take 
it out of his hands, if he is not trustworthy.—Faiawa Alamgiri, vol. ii, 
p. 505.—B. Dig., p. 592, 
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* Vide Principle deccexov. 
+ Fatáwá Alamgirf, vol. ii, p. 506,—B. Dig., p 592, 
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to the precepts of law, it is consequently void.— 
Hidayah, vol. ii, p. 353. 

MXXXVI.* When the superintendent of the wakf has 
sold or pledged anything belongi ng to it, this is malversation 
for which he may be dismissed,” or another trustworthy 
person conjoined with him in the management.t 

When the land of a wakf is ‘bad and uncultivated, and the 
administrator desires to sell part of it, in order to improve the 
rest with the price of what he has sold, this is not within his com- 

etence; and if an admumistrator should sell any part of the build- 
ing that has fallen down, with a view to its removaf, or palm- 
trees of a garden that they may be cut down, the sale is void ; and if 
the purchaser shall pull down the buildings, or cut the tfees, it is 
the duty of the judge to dismiss the superintendent from his 
office, because this 18 malversation ; and he may make either the 
seller or the purchaser responsiblo for the valuo , but if he make 
the seller responsible, operation 1s given to the sale, while if the 
purchaser is made responsible, the sale is void.f 


MXXXVII. When a wakf is made in favor of 
several persons, then upon the death of any of them, 
his share goes to the poor, and the remainder is for 
the survivors. i c 

If a person should make his land a sudahkah, appropriated for 
Abdullah and Zayid, the produce 1s for both. When hoth,die, the 
whole is for the poor , and when one of them (ves, his half is for 
the poor. In lke manner, when a class of persons (kowm) is 
named, the produce is tu be divided according to the number of 
heads; and if one dics, his share gocs to the poor, and tho remain- 
der to the survivors. } 

MXXXVIUI. When the appropriationgis for a 
class of persons (kowm), and they all reject, the 
produce is for the poor; while, if onlv some reject, 
then, if the name of the class be applicable to the 
remainder, the whole of the produce is to be divided 
among them, but if the name is inapplicable to the 
remainder, the share of those who reject passes 
to the poor. 


— — — — — — — — — — — — — — — — — — — — — — — — ection 


* The alienation for which ho is dismissed must be unlawful Vide 
B. Dig., pp. 550, 652, and Moore's Indian Appeals, vol. ii, p. 890. 


+ Fatáwá Alamgiri, vol. ii. p. 509.—B. Dig., pp. 594 & 595, 
t Fatáwá Alamgírí, vol, ii, pp, 521 & 523.—B, Dig., pp. 599 & 600. 
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LECTURE V1. 


INTRODUCTORY DISCOURSE ON THE MUHAMMADAN 
LAW OF TUE IMAMIYAH SCHOOL. 





ERROR 


e 
THE word Shiah or Shiat, which signifies an adherent or The Shiah Sest. 
sectaryein general, has become a distinctive appellation of 
those Muhammadans who assert and maintain that Ali,* 
the cousin-german and son-in-law of Muhammad, was the 
only lawful successor of the said Prophet, and that both the 
Imamat and Khildfat, that is, the supreme, spiritual, and 
temporal authority, devolved of right upon him and his 
posterity by his wife Fiitimah, the daughter of the Prophet, 
though unjustly ousted by the Khalifuhs of Bani U mayyah 
and Bani Abbás + 


Thus Ali was, accowling to them, the first Imam ; his 
eldest son Hasan, the second, his second son Husain, the 
third, and Al:, surnamed Zain-ul~dbidin,the son of Husain, 
thefourth Onthe death of the last named Ale, a schism took 
place in the sect, a part of whom adhered to one of his sons, 
called Zayid; thence takinz the name of the Zaydiah sect,t 
while the greater part of them acknowledyed another of his 
sons, named Muhammad Báhir, as the fifth Imam. Muham- 
mad Bélgg was succeeded by his son Jaafar Saddil, as the 
sixth Imam . these two are the great heads of the Imd miyah 
"sects. Jadfar Sadik appointed his eldest son Jsniéil to suc- 
‘coed him in the Jmadmeat, and on his premature death, he 
, nominated his second son JIfusd Kasim, sometimes called 
Masi Raza, to be his successor, This second appointment 
gave rise to another aud greater division among the Shiahs, 


m 





— — — —2 — — — — 


* Ali was the son of Abú Télib, paternal uncle of Muhammad, and was 
the first convert to Islam, and one of the ablest and bravest of the 
Arabian chieftains í 


t See the Annotatıons at pp 5—8 of Lecture I. delivered in 1873. 
+ See the last foot-note at p 12 of Lecture I, delivered ın 1873, 
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for — of them denying Jaafar Saddik’s right to make it, 
declared in favor of the sun of Isméfl, thence taking the 
name of the Ismdtlé sect ; while the greater number of them 
adhered to Músá Késim, whom they acknowledged as the 
seventh Zmám. From him the dignity descended lineally 
for five more generations, til] it ended in Mahadi, the 
twelfth and last Imém, who is supposed by the sect to be, 
still alive, though he has withdrawn for a time from human 
observation, since his last appcarance on earth. Hence the + 
great body of the Shiahs, who acknowledge Músá Kásim 
and his descendants as the true Imáms are called “ [end 
ashariahse” (Twelve-cans),—that is, followers of the twelve 
Iméms,—and also Imdémiyahs.* In the absence of the Imém, 
the spiritual and temporal government of the whole Musal- 
mán community is supposed by them to have devolved on 
the Mujtuhicds,t who are considered as the representatives of 
Imám Mahadi. 


The Shfahs constitute one of the two gencral Muhamma- 
dan sects,t and though they are in themselves divided into 
some sub-sects,§ which differ from cach other in several 
religious points, yet they collectively differ from the Sunntes, 
in the interpretation of the Kurén, in admitting and 





Le ———— — — — — — — — — — — — — 
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€ 
* “ They asrert,” says the learned translator of the Kurán. “that reli- 
gion consists solely in the knowledge of the truc Izadm.”-~ Vide p. 238 of 
the Preliminary Discourse to Sale’s Translation of the Kurán. 


The Shiahs, therefore, arrogate to themselves the title “ Mumintn,” or the 
true believers. 


t In its common acceptation, “ Mujahid” signifies one who strives to 
accomplish a thing or to mako a great cffort; but in speaki f the law- 
doctors, “ Mujtahid ” denotes one whe brings into operation tho whole 
capacity of forming a private judgment relative to a legal position. 


In Persia, where the soct has prevailed since the accession of the Sut . 
dynasty, it was not till a late perind in its history that the actual obedi- 
ence of the sovereign to these devout teachers of the law was in any‘ 
degree dispensed with. An Officer with the title of Mujtahid was found in 
Oudh at the time of its annexation The Lecturer has heard personally 
from the present .Wyjatuhid of Oudh that the first Mujtahid was appointed 
soon after the assumption of the royal title by the Nawáb Vizier, and 
that he himself is the fifth Mujtahid. The duty of a Mijtahid is confined 
to the superintendence and care of endowments for pious and charitable 
purposes, though they seem occasionally to be called upon by the Courta of 
Justice for their opinions on the Shiah law. 


$ The other sect being formed by the Sunnis.— Vide pp. 11—13 of Lec- 
ture I, delivered in 1873. 


§ Vide p. 12 of Lecture I, delivered in 1873. 
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rejecting various alédie, and in many other respects in Lacruns 
point of faith and religious doctrines.* VI. 


- The Kurán is the origin and fountain-head of the Shiah The origin of 
as well as of the Sunnt school of the ‘Muhammadan law. Mubemmadan 
The Sunnat or’ Hadis constituting the other, basis of the 
former. è 
* In addition to the Kuréh, Sunnat, or Hadts, the Ijmaa* The basis ot 
. (concurrence of the Learned) is another source to which the j=" 

Shiahs had recourse wherever the former were not appli- 

cable to any particular case: they had also recourse to 

Kiyéat (ratiocination), and that only to draw inferences 

directly or by implication# 

The works on Hadis, or traditions, compiled by the Shéahs, works on 

are very numerous. A glance over any of the Biographical Hadés. 

and Bibliographical Dictionaries will be sufficient to bear 

out this fact (1). Of the principal works on hadis, or tradi- 


ANNOTATIONS, 


(1.) The Biographical and Bibliographical Dictionaries are also 
numerous. Of these, the work written by Nur-ullah Bin Sharif 
al-Husaini Askh-Shustars, entitled the “Majalis-ul-Muminmn,” is a mine of 
valuable information respecting the most notable persons who professed 
the Shigh faith. The author has devoted the whole of the fifth majlis 
or section to the,lives of the traditionists and lawyers, and he has speci- 
fied the principal works composed by each of the learned doctors at the 
end of their respective histories. Nutir-ullab does not mention the period 
when he wrote the Majalis-ul-Muminin. The fact, however, of his not 
having written respecting the life of the celebrated lawyer Baha ud-din 


EEPE. AA 


* An account of the Shiah tenets will be found in the celebrated work 
Hakh-ul-Yakin by Muhamma? Bikir Bin Muhammad Fakfh, who dedı- 
cated his work to Sh4h Sultán Husain; andın the Ris4lat-i or Kitéb-1 

*Hasantyah which, though a little work composed by Abú ul-Fatil Rází 
Makkí, haa a great reputation amongst the Shiahs, particularly in Persia 
The latter work was translated from the Arabic into Persian by Ibrahim 
Istarábádí in A. H. 958 (A C. 1551). Both of these works have been 
+ printed in Perma. Some accounta of the Shiah tenets will also be found 
in Baloh Kuran, Preliminary Discourse, Sect 8; in Malcolm's History of 
Persia; in the Zabsarat ul-Awam, and in the Milal-wa-nahal, which last 
gives the particulars of the tenets of all the different sects of Muham- i 
madans as well as of the sects themselves. 


t Vide pp. 23 & 24 of Lecture I, deliverodin 1873. i 


+ For instance, where the Kurdn enjoined “ speak kind words to your 
parents,’ they infer therefrom that “ parentis must not also bo insulted.” 
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Leergnx tions, one is compiled by Abdullah Bin Alf Bin Abú 
Vi. Shuabah al-Halabi, whose grandfather is said to have 
collected traditions in the time of the Imáms Hasan and 
Husain, Abdullahappcars to have collected traditions and 

resented his work, when completed, to Lném Jaafar us- 
Saádik * by whom it is said to have been verified and corrected. 


— — — — — « 
4 


ANNOTATIONS. 


al-Amil, who died in A. H. 1081 (A. C. 1621), whilst the latest lawyer ' 
named in his collection is stated to have died in A. H. 996 (A. C. 1587), 
fixes the composition of the work in the early part of the eleventh cen- 
tury of the Hijri era.— Vide Morl. Digg vol. i, Introd., p. 244. 

In addition to the Majalis-ul-Muminin of Niir-ullah, there afe several 
biographies of eminent Shiahs. The most celebrated works of this 
nature, aud which have been constantly quoted by Nur-ullah, are the 
writings of Muhammad Bin Amar at-Tamimi, the great Biographical 
Dictionary of Abu ul-[unain Ahmad Bin Ali an-Najashif on the lives 
of the traditionists, which is geacrally quoted by the name of Kitab-i 

Rijal; and the Khulasat ul-Akwal by the famous Shaikh Allamah 
Jamal-ud-din Hasan Bin Yusuf al-Mutahhir Hilli, commonly known by 
the appellation of Shaikh Allamah TLilit An author of equal reputa- 
dion, Shaikh Jaafar Muhammad Bin al-Hasan At-Tü«i, who was one of 
the Chief Mujtahids of the Imamiyah sect, ang died in A. TI. 460 (A. C. 
1167), wrote a work which is frequently referred to in the Majalis-ul- 
Muminin; it isa Biographical Dictionary of Shiah works, together with 
the names of the authors, and is entitled “ Fihrist-1-Kutab-i Shiah wa 
Asm&-ul-Musannifin.” Ie also wrote a voluminous commentary on the 
Kurda and many other works. Abú Yoehiyah Ahmad Bin Dáúd 
al-Farazi al-Jurjani, who was originally a Sunni, but became a convert to 
the Imamiyah faith, was also the author of a biographical work called 
“ Kitab fi Muarafati ur-Rijal.” 


ope — — — — — — — ——— — — — — 


* Abú Hanifah receivod his first instructions from Imém Jaafar Sadik, 
though he afterwards separated from him, and cstablished a school of his 
own. He remained, however, durmg his life a devoted partisan of the 
family of A/.. But his adherence to it mms only to have been political ; 
for, on questions of law, he diverged considerably from the opinions of his 
instructor. The differences butween the leaders. whatever they may have 
been, were probably aggravated by the religious rancour of their followers; 
and there are now many important points on which the schools differ.— 
Raillie’s Digest of Muhammadan Law, part 1i, Introd., p. xiv. Vide 
Tabsarat nl- Awam. 

í + An-Najásbí died A, H. 405 (A. C. 1015), and Shaikh Allámah in A. H. 
726 (A. C. 1325). 

"he greater part of Abú Jaafar Túsís works was publicly burnt in 

l Baghdad in the tumult that arose between the Sunnis and Shfahbs in A. H. 
148 (A. C. 1056). 


(j 
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This author was one of the earliest writers both on Hadis and 
law of the Imamiyah sect. The book on traditions, written 
by Abú Muhammad* Hishám Bin al-Hékim al-Kindi 
ash-Shaibéni, is also a work of great reputation. 


The [l4l-ul-Hadis and the Ikhtilafat-ul-Hadie were writ- 
ten by Yanas Bin Abd-ur-Rahman al-Yuktain{f, who was 
celebrated as a Shiah traditionist.t 


. These are the earliest collections and compilations of the 
Shiah Hadis. The Shiahs in India consider four later 
works as the most authentic : these are called the “ Kutab-i 
Arbaa,” and are, as it seems, held by them in the same 
estimation as the six Suhihst are amongst the Sunnis, 


The two first in order of these four hooks are the “ Tahztb 
ul-Ahkém” and the “ Jstibsár” They were composed by 
Shaikh Abú Jaafar at-Túsí, already mentioned as the 
author of the Fihrist, and of a voluminous commentary 
on the Kurdn. ° 


The third (m order) of the Kutab-i-Arbaa is the Jámi 
ul-Káfí by Muhammad Bin Yákúb al-Kalíní ar-Rází, who 
is called the Rais ul-Muhaddısín, or chief of the tradition- 
ists. This work 15 of the highest authority both in India 
and Persia; it is of Vast extent, comprising no less than 
thirty books; and its author is said to have employed 
twenty*ycars in its composition § 


The fourth of the four authentic books on the Shiah tradi- 
titions is, the ‘ Man-l4-Yahzur ul-Fakth, by the celebrated 
Abú Jaafar Muhammad Bim Ali Bin B&abavaih al-Kumi, the 
author of two Tafsirs or commentaries on the Kuran. This 
collection is of great note in Persia, as well as in India 
Ibnu Bábavaih wrote many other works on tradition, the 
principal of which, according to Núrullah, was the Kitéb ul- 





es — — — — — — — —— — — — ⸗ — 


* Abú Muhammad lived ın the tıme of Hárún ur-Rashíd, and died m 
A. H 179 (A.C 796) ho w famed also as being one of the first compilers 
of Shiah traditions —Morl Dig , vol 1, Introd, p 259 

t This author is saud to have performed forty-hve pilgiimages and forty- 
four umtats to Mecca, and to have written the surprising num) 1 of one 
thousand volumes, contiovertins the opponents of the Shiah doctrines 
He * at Madinahin A H 208 (A © 823) —Morl Dig, vol 1, Introd, 
p 259 3 
t Vide pp. 18 & 19 of Lecture I, delivered in 187% 

§ Al-Kalíní also wrote sevoral other works of less notc, and died at 
Bagdéd in A. H. 828 (A. C 939) 
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Leoroee Masábíh. The large number of one hundred and seventy- ° 

two works on law and Hadis are mentioned, on the author- 
ity of An-Najashi, to have been composed by this volumi- 
nous writer. . 


A vast tumber of traditions was collected by Abú 
al-Abbés Ahmad Bin Muhammad, commonly called Ibnu 
Ukdah, who was one of the gréatest masters of the sciencé 
of traditions, and was renowned for his diligence in collecting 
them, and the long and frequent journies which he under- 
took for the purpose of obtaining information on the sub- 
ject.* 


A. compilation of the Shiah traditions was also made by 
Ali Bin al-Husain al-Masnúdí al-Hudaili, the far-famed 
author of the Murowaj az-Zahab.t 


Another collection of traditions was by Abũ al-Faraj Ali 
Bin al-Hosain al-Isfahéni, who is scarcely less celebrated 
amongst the wiiters on the same subject t 


The chief works on traditions by the great Shiah Lawyer 
Shaikh Allémah al-Hilli, who is the author of the Khulásat 
ul-Akwal, and a very high authority on tradivions, are the 
“ Istikd al-Istibár, the Mas&bih ul-Anwár, and tbe “Durar 
wa al-Murjin.” 


The work on traditions entitled the “ Bahar ul-Anwér,” 
composed by Muhammad Bákir Bin Muhammad Taki, the 
author of the Hakk ul-Yakin already noticed, may be placed 
as the last of the principal works exclusively on traditions. 


Books on civil (Qne of the earliest works on civil and criminal laws was 
oe, written by Abdullah Bin Ali al-Halabi. But it does not 
appear that any of his legal compositions are extant. 








* Ad-Darakutn{i, the Sunní traditionist, was reported to have said that 
Ibnu Ukdáh knew three hundred thousand traditions of Ahl-i Bayit and 
the Baní Héshim. Ibnu Ukdah died in A. H.333(A. O 954).—Morl. Dig., 
vol. i, Introd., p. 260 

t This author, with some justice, has been termed the Herodotus of the 
East. He died in A. H. 346 (A. O. 957).— bid. 

t Abú al-Faraj Alí is saic to have devoted fifty years to the composition 
of the well known Kitáb ul-Afghání. It is stated that Ad-Dérakutal, and 

‘ others of the Sunní traditionists, drew ary for their materials from 

the writings of the last named author who died in A, H. 366 (A, O, 966). 
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A number of law-treatises of the present class was com- 
posed By Yunas Bin Abd ur-Rahman (already spoken of 
as a writer on traditions). The most famous of these 
treatises is entitled the Jámi-ul Kabir. , è 


Several works on law were written by Abú al-Hasan 
Alí Binal-Hasanal-Kumí, commonly called Ibnu Bábavaih, 


one of which works is entitled the “ Kitábu ash-Sharáyah.”* 


The Maknaa fi al-Fikah is the best known of the law 
bodks of the present class composed by Abú Jaafar.t 


Abú “Abdullah Muhammad an-Nuamání, surnamed the 
Shaikh Mufid and Ibnu Muallim, a renowned Shiah lawyer, 
is stated to have written two hundred works,t amongst 
which one called “the Irshéd” is well known. When Shai 
Mufid is quoted in conjunction with Abú Jaafar at-Tisi, 
they also are spoken of as “the two Shaikhs (Shaikhain).” 


The chief works on law, written by Abú Jaafar Muham- 
mad at-Tiisi, who has been already noticed as a wu.iter on 
biography, a commentator on the Kurán, and one of the 
most distinguished compilors of traditions, are “the Mabsũt, 
the RHiläf, the Nihéyah, and the Muhit.” These works are 
held fh great estimation, and he is considered one of the 
highest authorities in law. The Risélat-i Jaafariyah is 
likewise a legal treatise by at-Túsí, which is frequently 
quoted. i 


The Sharáya ul-Isl4m, written by Shaikh Najm ud-dín 
Abú ul-Kásim Jaafar Bin Muayyid al-Hilli, commonly called 
Shaikh Muayyid, is a work of the highest authority, at 
least in India, and is more universally referred to than any 


nett —— ee — — — — 


* This writer is looked upon as a considerable authority, although bis 


«fame has been almost eclipsed by his more celebrated son, Abú Jactar 


Muhammad, already mentioned as a traditionist When those two writers 
are quoted together, they ure called “the two Sadtiks.” Ibnu Babavuih 
died in A. H. 329 (A. C. 940) —--Morl. Dig., vol. i, Introd.. p. 276. 


t Abm Jaafar is said to have written in all one hundred and seventy-two 
works, and to havo boon especially skilled in Zjtshdd —Jbid. 


t These are enumerated in the Majális ul-Muminfn, on tho authority of 
Shaikh Najdshf. Abú Jaafar at-Trisi describes him in the Fibrist as the 
greatest orator and lawyer of his timo, thg most eminent M ujtahid, the 
most subtle reasoner, and the chief of all those who delivered Fatwde. 
He died in A, H. 418, or, as some say, in A. H. 416 (A. C. 1022 or 1025). - 
Morl. Dig., vol. i, Introd , pp. 276 & 277, 
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other Shiah law book, and is the chief authority for the 
law of the Shiaha in India.* j 


A copious and valuable commentary upon the — 
ul-Islém, entitled the Masflik ul-Afhém, was written by 
Zayin-ud-din, Alí as-Sdili, commonly called the “ Shahid-i 
Sani (second martyr),” Thero are two other commentaries 
on the Sharéya ul-Isléim, respectively entitled the “ Madár- 
ul-Ahkám” and “Jawáhir ul-Kalém,” the latter of which 
was written by Shaikh Muhammad Hasan an-Najafi. 


Of the works on jurisprudence, written by Yahiyah Bin 
Ahmad al-Hilli,t who was celebrated for his knowledge of 
traditions, and is well known amongst the Imfmiyah sects 
for his works, the Jámi ash-Sharaya and the Mudknal dar 
Usúl-i Fikah are held in the greatest repute. 


Of the numerous law books written by Shaikh All4mah 
Jamél-ud-din Hasan Bin Yusuf Bin al-Mutabhir al-Hillf, 
who is called the chief of the lawyers of Hilliah, and who 
has been already mentioned as the author of the Khuldsat 
ul-AkwéAl, and whose works are frequently referred to as 
authorities of undisputed merit, the most famous are the 
Talkhis ul-Marám, the Gháyit ul-Ahkám, and the. Tahrir 
ul-Ahkdém, which last is a justly velebrated work.. The 
Mukhtalaf-ush-Shiah is also a well known composition of this 
great lawyer, and his Irshid ul-Azhiin is constantly quoted 
as an authority under the name of the Irshéd-i Allá:nah. 


The J4mi-ul-Abb4si is a concise and comprehensive 
treatise on Shíáh law, in twenty books or chapters. It is 
generally considered as the work of Bahé-ud-din Muhammad 
A&milf, who died in A. H. 1081 (A. C. 1621).+ 


— — — — 





* The original: text of this valuable work was edited by Maulavi Sayyid 
Ouléd Husain of Lucknow, late Head Professor of Muhammadan Law, 
according to the Shía doctrines in the College of Háji Muhammad Muhsin- 
at Hooghly, and Maulavi Zahúr Ali of Bareilly, and published by the 
Asiatic Society of Calcutta, at the suggestion and with the aid of Naw&b 
Sayyid Muhammad Husain Khién Bahádur Tahowar Jung in the year 1839, 
The above work has also been printed in Persia and Lucknow. 

t This great lawyer died in A. H. 679 (A. C. 1280) 

t “ But,” says Mr. Morley, “that lawyer only lived to complete ‘the first 
five books dedicating his work to Shah Abbás JI. Tho remaining fifteen 
books, as I have ascertained:from a manuscript preserved in the Rad- 
cliffe Library at Oxford, and forming part of the collections procured in 
the Kast by Mr. James Fraser, were subsequently added by Nizém Ibuu 
Husain aa-Saves. This fact ix not mentioned in the only manuscript of 


t 
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The Mafétth by Muhammad * Bin Murtazé surnamed  Luorune 
Mulisan, and the commentary on the book by his nephew, YE, 
who was of the same name, but surnamed Hadi, are modern 
works deserving of notice. i . 


The Rouzat ul-Ahk&m, written’ in Persian dy the third 
Mujtahid of Oudh, consists ‘of four chapters. The first of 
those is on Inheritance, which is treated of therein most fully 
„and perspicuously. This work was lithographed at Luck- 
now first in 1257, and again in 1264 Hijri. 


A general Digest of the Imámiyah law in temporal mat- 
ters was compiled under the superintendence of Sir William 
Jones. This book is composed of extracts from the work 
called the K4fi, which is a commentary on the Mafatih, as 
well as from the Sharáyą ul-Islém. The manuscript of this 
Digest still remains in the possession of the High Court of 
Judicature at Calcutta. 


The earliest treatises on the Fardiz, or Inheritance, of the Books on 
Shiahs appear to have been written by Abdul Aziz Bin puccession ta 
Ahmad al-Azádí and Abú Muhammad al-Kindi, the latter 
of whom is said to have lived in the reign of Haran 
ur-Rashid. ° p 


A work on the Law of Inheritance, entitled the al-Ijáz fi 
al-Faráïz, has heen left by Abú Jáafar Muhammad at-Tusi 
in addition to his gencral works on the Kwrdn, the Hadis 
and Jurisprudence. 


The best known and most esteeméd works on the Law of 
Inheritance are the Ihtij4j ush-Shiah by Saad Bin Abd 
ullah al-Ashari,* the Kitéb ul-Mawéaris by Abú al-Hasan 
Ali Babavaih, the Hamal ul-Fardéiz, and the Fardiz ush- 
Shariyah by Shaikh Mufid. i 


~~ 








the entire work which I have met with ; but in the Fraser manuscript. 
which comprises two volumes, the first containing the first five booka, 
there is a distinct preface to the sixth book, where it is expressly stated ; 

it is corroborated by the cxistence of a manuscript in the Library of 
the East India Company, which contains the first five books only of the 
Jémi-ul-Abbéaf, illustrated with notes, forming a perpetual commentary 
taken from the Principal Shiah Law Authorities, vy Izz ud-din Muham- 
mad Bin Mir Abú al-Husainf al-Musayf, who entitled his work ‘the 
Majmúa-i IndiyAd.’ "—Morl. Dig., vol. i, Introd., pp. 278 & 279. 


* This author died in A. H. 301 (A, C. 913). 7 
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The Shardya ul-Islim which, as already stated, is one of 
the highest authorities on the Shiah Law, contains also a 
chapter on Inheritance, which is generally referred to in 
this cpuntry.‘ . : 


Of all tha above-mentioned books on Civil and Criminal 


laws, those that are commonly”? referred to in India are the > 


following: — The Shardéya ul-Islám, Rouzat-ul-Ahkém, 


.Sharah-i Lumá, Mafátíh, Tahrir, and Irshéd ul-Azhén.* 
Of. the books on this branch of Muhammadan Law, only 


that part of the Shardya ul-Islém which treajs of the 
forensic law has been translated, though not fully, by 
Mr. Neil Baillie.t R 


A considerable part of the Digest compiled under the 
superintendence of Sir William Jones (as already noticed) 
was translated by Colonel Baillie, out of which the chapter 
on Inheritance has been printed hy Mr. Neil Baillie at the 
end of the second part of ‘his Digest of Muhammadan Law. 
Although the chapter above alluded to is copious, yet it 
must be remarked that it is not so clear and useful as the 
Sharéya-ul-Islim and Rouzat ul-Ahk4ém. 


Sir William Macnaghten has, in Bis work on Muhamma- 
dan Law, devoted only a chapter on the Inheritance of the 
Shiah school, which, I cannot help remarking, is deficient 
and erroneous in several parts. It is 1 mere summary 
containing only thirty-three short paragraphs; so that 
one can easily imagine what knowledge of the Shiah 
Law can be derived therefrom. Had not Mr. Neil Baillie 
translated important portions uf the Shardya ul-Islim, the 
forensic part of the Imámiyah Law would have continued 
very imperfectly known to the English reader. 


The Shiah branch of the Muhammadan Law is applica; 
ble to all the Muhammadans who profess the Shiah doc- 
trine. In India, the Nawábs and their relatives (with “a 
very few cxceptions) are Shiahs ; there are also many other 
Musalméns who profess the Shiah religion. By far the 
greater part of the Musalmans in the province of Oudh held 


qee — — — — — -~ — — aa — — — — — * — 


* The last four have been printed in Persia. 

t This translation constitutes almost the whole of that volume of his 
work on Muhammadan Law called “ Baillie’s Digest, part ii.”"—See the 
Preface. 
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the Shinh faith together with their kings.* In Moorsheda- Leorone 
bad, too, the greater part of the Musalmdns profess the 
religion of the Naw&b Nazim, who is and always has been a 
Shiah.* in Calcutta and its suburbs, besides the hals, 
who are hereditary’ Shiahs, the members of ġhat s&t are 
not much less than that of, the Sunnis. Add to this, the 

, Shiahs abound almost in all other parts of India. Accord- 
fig to the British Regulations, in whatever suits the 

e Muhammadan Law is applicable, the Shiah branch thereof 
is adhered to, not only in the suits wherein both parties are 
Shiahs, but also wherein the defendants belong to that sect. 


ER — ATR a EN ER — Ef PCS — 


* This may be said according to the Arabian adage, ‘‘ All the people 
follow the religion of their kings.” * This saying,” says Mr. Niel Baillie, 
“ was exemplified to the fullest extent in Persia, where the whole of the 
people have become Shiahs since the accession of the Sufi dynasty in A. D. 
1499, The process of assimilation was less rapid in India, where, though 
several of the Nawábs or local Governors were “hiahs, they yet acknow- 
ledged at least a nominal dependence on Delhi, and never ventured to 
make any oatensible change in the law of their provinces. ‘rhis was 
eminently the case in Oudh, the Nawdbs of which were hereditary Viziers 
of the empire, and though long virtually independent, did not throw off 
their allegianco to it till the year 1818, when the Nardb Vizier Ghdzt ud- 
din Hyd*r, with the consent, and, indeed, at the suggestion, of the British 
Governtment, 4asumed the tifle of Padshah, or King. It was not, however, . 
till the accession of Umjad Al: Shdh that any formal] alteration was 
mado in the law. Until that time, the only Mufti, or public expounder of 
the lawewas a Sunnt, and all cases that came before the King’s tribunals 
were decéded by the Sunní law. The last-mentioned tovereign appointed a 
Shiah Mufti, and thenceforth the Shiah tenets became the general law of 
the province. Still, however, in suits where both the parties were Sunnis, or 
one of them was a Sunni, and tho other a Hindoo, the Sunnt law continued 
to be the rule of decision. In all other suits judgment was given according 
to the Shiah code. This system scoms to have continued till the province 
was annexed to tho British dominions, by which time the Shiahs had 
acquired so great an ascendancy that they were found numerically to pre- 
ponderate very much over the other sect of Musalmfns. Afterthe annex- 
ation the more equitable rule of the British Regulations was introduced, 

e and Shiah law is now administered only in suits regarding marriage and 
inheritance, and other collateral matters, where the parties are Shiahs. 
“There is no doubt, however, that its general importance is much increased 
by the larger number of persons who have beén brought within the sphere 
of pe a eee Digest of Muhammadan Law, Part 1i, Introd., 
pp. xi ii, 
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LECTURE VIL. 





ON THE CAUSES OF HERITABLE RIGHT, AND ON 
SUCCESSION, IN GENERAL, TO INHERITANCE. 


I. The heritable right is founded either upon con- 
sanguinity (nasab), or upon special cause (sabab),* 
that is connection. 


II. Under consanguinity are comprehended three 
classes (tabkah or martabah).t First,—Immediate 
parents and children how low soever; Second,— 
Grand-parents how high soever, and brethren{ and 
the children, how low soever, of the latter; and 
Third,—Maternal and paternal uncles and aunts* 
how high soever. 


— 
— — — 


ANNOTATIONS. - 


t 3 
i, ii, Tbe causes of heritable right are of two kinds :—Firat, consan- 
guinity ;—and persons related by consanguinity are, in iaw, of three 
classes in consecutive order.—Rouzat ul-Ahkám, p. 3 , ` 


In the law of religion, the causes of heritable right are necessarily 
three :—1, Consanguinity; 2, Conjugality, and 3, Valá (dominion or 
patronage).— Ma/déith. 


i, ii. According to the tenets of this sect, the right of inheritance 
proceeds from three different causcs. First, it accrues by virtue of 
consanguinity; Secondly, by virtue of marriage; Thirdly, by virtue 
of valé.—Macn., M. L., chap. ii, princ. 1 & 2. 


— — — — —— — —— — — — - — — — ee 


i 


* Shardya ul-Islám, p. 440. 

+ “Zabhah” is used‘in the Mafutth, and other works, and “ Martabah” in 
the Shardya ul-lslam, Irshad and other works. Here both these terms 
would be better rendered by “ class,” than by “ degree.” The latter, how- 
ever, is adopted by Sir William Macnaghten, and the former, by Mr. Niel 
Bailliegs well as by Colonel Baillie. I, however, adopt the former term not 
only because it suits better, but also because the word “dagrie" is used in 
the present work especially to indicate each grade of grand-parents and 
children or descendants, as will subsequently appear. 

t The term “brethren” comprehends both brothers and sisters of the 
whole and half blood, as will hereafter be seen 
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III. Special cause or connection is of two  Lrerurs 
kinds: 1, Zoujíyat, or conjugality, and 2, Valé* E 
(dominion or patronage). 8 Principle. 

IV. The valá, again, is of three desoriptions :— Principle, 
1, the valá of emancipation; 2, the valá of respon- 
sibility for offences; and 3, the valá of Imdmat* or 

, leadership in religious matters. 


z ANNOTATIONS, i 
iii. Te cause (of heritable right) of the second kind is special cause 
or connection (sabab); and this is of two descriptions,—the one is 
conjngality, that is relation between the married couple; and the other, 
valé, that is dominion or patronage.—Rouzat ul-Alkam, p. 4. 


iv. The valá, again, is of three kinds,—jirst the valá of emancipa- 
tion; second, the valé of responsibility for offences ; and third, the valá 
of Imdmat or Icadership in religion.— bid. 


In default of the valé of emancipation, that is failing the emancipa- 
tor, comeg the valá of resgonsibility for offences; and in default of the 
person xesponsible for offentes (ydmin-t jarirah), the inheritance goes, 
according to the correct doctrine, to the Jmdm,—Extract from 
Mafétih, 








* Shardya ul-Islim, p. 440. 


t Sir William Macnaghten says.—“ In a note to his translation of the 
Huddyah Mr. Hamilton observes that ‘ there i» no single word in our lan- 
guage fully expressive of this term (vala). The shortest definition of it is 
the relation between the master (or patron) and his freed man?” And he 

Sir William) adds: “ But even this does not express the whole meaning. 
ad he procecded to state that ‘ the relation between two persons who had 
made the reciprocal testamentary contract, the definition might have 
been more complete.” Buteven what Sir William has added. considering 
Mr. Hamilton’s definition incomplete, is not sufficient to express the whole 
e meaning of raid. Had he proceeded to add to the additional meaning 
given by him —‘and the/mam’s right by virtue of putronaye,” the 
definition would then have been a complete one according to the lmémi- 
yah code, in which Sir William has given the above. In truth, the mean- 
ing of valá as given by Mr Hamilton is correct according to the Sunnt 
code in which it is inserted, the Sunnis not recognising any vald except 
that of emancipation. But the meaning of that term as given by Sir 
William in the Imimiyah code, is as defective as the principle itself to 
which itis attached. Vide Maon. M. IL., chap. ii, princ. 2, and the noto 
attached thercto. This will be manifest by comparing the same with 
Principles Nos. iii & iv, and their annotations, all of which aro transla- ‘ 
tions from the most authentic Arabic works, 


Z 
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V. Heirs are of four kinds:—The first com- 
prises those who inherit only as sharers, and 
such are they for whom special shares have been 
appointed in the Kurdén;*—the second comprises 
those who take only by | kardbat (rclationship), 
and they are those who inherit according to the 
holy text of the Kurán ` (a);—the third com- 
prises those who inherit sometimes as shurers and 
sometimes by relationship (b); and the fourth 
comprises those who inherit by relationship as well 
as by being sharers, and they are those for whom 
shares have been appointed, and besides that, some- 
thing goes to a by way of return (c). —Rouzat 
ul- Ahkám, p. 5 


+ 


(a.) As maternal and paternal uncles.— Zlud. 


(b) These are: a father, a daughter or daughters, and a 
paternalf sister or sister- : because a father with a child (of the 
deceased ) inherits as a sharer, and without such child, he takes 
by relationship alone (that is by residuary title): duughters with 
sous (of the deceased) immherit by relationship, while 7 ithovt thom 
they (as sharers) take their appomted shares ; the pates nal sisters 
with brothers (of the same desemption) inherit by relationship, 
but when alone (that is, withcut such a brother or brothers), they 
tuke as sharers.—ZLbed, 


ANNOTATIONS. 


v. Know that every her whom Almighty God hath named in the 
Kuran, and for whom He bath allotted a specific portion of the inherit- 
ance, is by us denominated “ Zé-farz,"} or a pharer; in the same 
manner as we term that portion of inheritance assigned, “ farz,” or a 
share; and, further, that every heir to whom a specific share has not 
been allotted in the Book of God is called “ Zié-Kurdébat,"§ or a 
residuary.—Col. B., Trans., p. 377. 





- — —— —— — — — — — — —— — — — — — — — 





* Vide p. 78 of Leeture JI, delivered in 1873; and past, pp, 181—183. 

+ Were by” paternal ” Ip mount “related by both parents as well as by 
ihe same father only.” 

t Literally, “master of a share’ 

§ Literally, “ master of relationship, 
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(c) As (m the case of there bemg) the mother and 4 
daughter, a moiety goes to the daughter ond a sixth to the 
mother as their appointed shares, and the remainder returns or 
tcverts to them i fourths —Rourat ul-Ahkám, p 6 


In the Shar dya- ul-D slam, however, the heirs are arranged 
under thiee heads, the third of which comprchends the 


esecond and fourth kind of hens mentioned in the Rouzat- 


ul-Ahhám The above 1s as follows — The heirs again, 
are (thus) subdivided —1, those who have no hcntable 
nght except by farz, o appointment of shares (d), 2, those 
who mħeut sometimes by jaiz, and sometimes by mere 
hciahot or relationslup (c), and 3, those who are exclusive 
of the above, and who do not inherit except by ‘virtue ot 
iclatiouship —Shardya ul-Isl un, p 440 


(7) Of these, tho mothe 19 one, she being mnong the persons 
who mhont (then ppomtad shues) by vntue of consausuinity, 
besides by return,” and the husbiyd or widow (m another), he 
or she bung amongst those hars who, cxccpt in rare c wes, 
inherit (ouly) for special inse or conncction — Sharays al Islam, 


p 440 


(e ) *These wo the fither, 1 dvu htc: o dw, htors, 1 sister or 
sisters ‘and the pursons Polite l by the same mother ouly —/hid 


Lactrure 
Vil 


E niii 


VI, The hens who are entitled to appointed Piute, 


shares and: thence are called “ sharers,” are: 1, a 
daughter or daughters when without a grandfather, a 
brother or brothers; 2, a sister or sisters of the 
whole blood, or of the half blood on the father’s side, 
when without a brother or Inothers of the same 
description, or without a grandfather ;f 3, a father 
with a child or children of the deceased ; 4, a 
mother; 5, a husband; 6,a wife; and 7, the person 
or persons related by the same mother only.$ 


— — — — — ane — i — 


* The mothe: gets by rturn the whole of the residue in one case, 
and participates therein in two ows =} aude Principles 78, 6) & 90 

t Fede Prnoples 11 12, 72 & 73 

t Because a grandfather with a sister or astern of the dcccased 18 cons 
sidercd as a brother — I ide Prinuples 129 ¢7 seg 

§ All heirs of whatever class or description besides the above mentioned, 
are denominated wayle sewduavecs —Col B Lians p 378 
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Leor VII. In particular cases, however, almost all the, 
- sharers become only residuaries, or residuaries in 
addition to their being sharers. Thus,— 


Principle, VIII. A daughter or daughters with a brother or brothers 
become only residuaries; but with a parent, parents, hus- 
band or wife of the deceased, they take shares as sharers, 
and the residue as residuaries »* a sister or sisters of the 
whole blood or of the half blood on the father’s side become . 
residuaties with a brotheror brothers of the same descrip- 
tion, or with a grandfather ;f a father becomes a residuary 
when the deceased has left no issue how low sovver, or 
when there exists with him (i.e. the father) a daughter or 
daughters, a husband or wife of the deceased + In certain 
instances, the mother, as a residuary, participates in, or 
takes, the whole of the residue in addition to her appointed 
share,f the husband becomes a residuary (f) when there 
exists with him no heir other than the Zmám ; the widow, 
however, does nob become a residuary, even on failgre 
of all other heirs (except the Imum, whose failure does not 
occur,)§ and the person or persons related by the mother 
alune become residuaries (f) only uppn failure of all other 
heirs capable of being associated with, them.) + s 


Principle. 


t 


ANNOTATIONS. 


vii. Now it often happens that the same heir is in one case a 
sharer, and in another, a residuary.—Col. B., Trans., p. 378. 

viii. The sharers mentioned in the Bouk of God are nine persons; a 
single danghter if there be no son of the deceased ; two or more daugh- 
ters also on failure of a son; a single sister by the same father and 
mother, or by the same father only, if there be no brother or grand- 
father; two or more sisters also on faillre of a brother and grand- 
father ; a father, if there be issue of the deceased ; a mother in all situ- 
ations; a husband and a widow in every situation ; and lastly, a relation 
who is connected with the deceased by the mother’s side only. Of 








* Vide Principles 84, 88 et seq. 

+ Vide Principles 118, 121, 129 et seq, 
4 Vide Princifiles 78, 88 et seq. 

§ Wide Principles 72 & 73. 

ll Vide Principles 123, 124 & 131, 
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(J-) By the expression “ becomes a residuary” or “ become 
residuaries,” is meant that the person or persons becoming so are 
entitled to the residue remaining after allotment of the appointed 
share or shares of the other heir or heirs happening to be in the 
case. For instance, in the case of (there being) a daughter, and 
a widow, the residue, remaining after allotment of fho appointed 
share of the widow, goes to the daughter, or, in other words, 
aftor allotment of the specifio shares of the daughter and widow 
which are respectively “ a moicty, andan cighth,” the remainder 

*reverts to the daughter. 


Ow Shares, their Proportions, and the Persons 
entitled thereto. Í 


LECTURE 


IX. ° There are six shares:—a half, fourth, and Principle 


an eighth; two-thirds, one-third, and a sixth.* 


The shares and sharers according to the Muhammadan law of 
the Jadmiyah school are the same as according to that of the 
Sunni school ; such shares and sharers having been ordained in 
thegKurduf from which the Muhammadan law in gonrral has 
originated. 


> e 
e ANNOTATIONS. 


e ° 

these, the five first are often residuaries also, as where, with a dauchter 
or with two daughters, there is a son; where, with a sister, or two or 
more sisters, these is a brother, or grandfather; and where, with a 
father, there is no issue of the deceased. The remaining four, again, 
can never, in any situation, be residuaries, except upon entire failure of 
every heir that is capable of being associated with them, in which case 
of necessity they take the whole inheritance, first as sharers and then 
the residuum by return.—Col. B., Trans., p, 378. This, however, is not 
entirely accurate, as will appear on comparison with the above. 


The father of the deceased, upon failure of issue, is not a speci- 
fic sharer in the estate, but has by law mercly a residuary title to all 
that remains after distribution of the other shares. Thus, ifa person 
deceased should leave, for example, a father, a mother, and a husband, 
the mother, in this case, takes a third, if not partially excluded by 
brothers or sisters; the husband also enjoys his appointed share, viZ., & 
half, and the remaining sixth is all that would go to the father.—Col, 
B., Trans., p. 383. 








a na 








——— — 


* Shardya ul-Isldm, p. 446. 
t Vide p. 78 of Lecture 11. delivered in 1878, 
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X. Half isthe share of a husband when there is no 
issue how low soover; of an only daughter; and of a full 
sister, or half sister on the father’s side (q).* 

(g.) Know that six shares havo been distinctly ordained in 
the holy Auvén. The first share is half, which is ordained for 
three purties, (of whom, ) the first is n husband,—that is, when a 
woman dies leaving no issue of her womb how low socver, the 
sharo of her husband in the property left by her is a moiety 
thoreof; the secoud an quly daughter, on whom devolves half, 
of the property of her father or mother, when he or she dies ; 
and the third an only sister by the same father and mothor, or by 
the same fathor only, who gets half of the deceased’s property 
when there is no nearer heir than herself.—Rouzat nl-Abkám, p. 4. 

XI. A fourth is the share of a husband when the 
deceased has left no issue how low suever (h); or of a widow 
(or widowsf) without any issue (2)* of the deceased. 

(h.) By the term “child or issue,” is meant the deceascd’s son 
or daughter, and by “childrey or wauc,” his son ced? daughter, sens 
or danghtors, a son and daughters, a daughter ard sons, M 
as sons and daughters; and the cespression “ how Jow soever ” mdi- 
cates the deceased’s child’s child or children, or children’s children 
in any stage of descent in the female as well as in the mule line. 

(i) The second share is a fourth,* which is oxdained for a 
widow,—that is when a man dics leaving a wifo married perma- 
nently, or by a temporary contract but with » condition to 
inherit, and leaves no issuc. how low snever. born eveh of the 
womb of a wife other than heryelf, then a foutth part of the 
deceased’s property, excepting land and the like. goes to the 
wife or widow ;—alsv for a husband when his wifo dies leaving 
issue of her own how low soever, cven though begotten by 4 
former hushand.—Rouzat ul-Ahkain, p. 4. 

XII An eighth is the share of a widow (or widowsf) 
where the deceased has left a child or children (4) how low 

» soever in descent ()).* á , 

(j) The third share is nn cighth, which is the portion of a 
wife in caso of the existence of her husband’s issue how low 
soever.—Rouxat ul-Ahkain, p. 5. 


„n — — — — — — — — — a — — —— — — =a — — 


* Sharaya ul-Lelam, p. 445. 

+ Where thore is more than ono widow, the fourth or cighth, as the 
tase may bo, is divisible ameng them ¢qually. -Note by Mr. Noil Baillic.-~ 
Vide Principle 123. 

t ea will be stated in ertenso in the Succession of Spouson in Leo 
ture IX. 
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XIII. Two-thirds are the portion of two or more 
(brotherless) daughters, or of two or more (brotherless) 
sisters by the same father and mother, or by the same 
father only* (k). ° . ` 


(k.) The fourth share is two-thirds, which is ‘ordained for 
two or more (brotherless) aughters, as well as for two or more 
(brotherless) sisters of the whole blood, or of the half blood on 
the father’s side.—Rouzat ul-Ahkám, p. 5. 


LEcTURE 
VIL 


ir 
Principle. 


XIV. <A third is the share of a mother when the Principle. 


deceasedehas left no issue how low soever, nor brethren (I) to 
exclude her (that is, to reduce her share from a third to a 
sixth), er of two or more children (m) by the same mother 
only* (2). 


(7.) Here by “brethren” is meant two or more brothers, or 
at least one brother and two sisters,t or ouly four sisters by both 
parents or by the same father only, as uo less than this number of 
such brethren can caclude the mother, that is deprive her of a 
third, and reduce it to a sisth.— Vide Exclusion from Inheritance. 


(m.) By “two or more children by the same mother only” 18 
meant # brother and wter, brothers or sisters, two or more 
brother’ and Bisters, a brother and sisters, or a sister and brothers 
of the half blood on the mother’s side. 


(«.) Whe fifth share is one-third, and this is ordained for tho 
mother, if tho deceased has left ‘no issue how low soever, and thero 
do not east brethren who exclude her (partially) ; and also for 
two or more brethren by the same mother onuly.—Rouzat ul- 
Ahkam, p. 5. 


XV. A sixth is the share of each of the parents if the Principle. 


deceased has left issue how low soever,—or of the mother 
„ìf there are with her (the deceased’s) brethren by both 
— or by the same father only, the father himself being 
Th existence. It is also the share of a single child by the 
same mother only, whether such child be male or female (0).* 


(v.) The sixth share is a sixth, which is the portion of a father 
or mother in the case of the cristence of the deccased’s (child or) 
children how low svever; it is also ordained for the mother in 


— — er ey Oe a — — — — — — — —— — — — — — = seeren 


i $ 
* Sherdya ul-Lsldm, p. 416, 
{1 Two sisters aro considered in law as equal to one brother. 


_ Principle. 


Principle, 


Principle. 


Principle. 
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the case of her being (partially) excluded by (the deceased’s) 
brethren, and also for a single brother or sister by the same 
mother only.—Rouzat ul-Ahkam, p. 5. 


e ; 

The conclusi on of the foregoing is as follows :— 

XVI. Thelarge or full share of a husband is “a moiety,” 
that of a widow, “a fourth,” and that of a mother, “a third,” 
and their small or reduced shares are respectively “a fourth, 
an eighth, and a sixth.” 

XVII. An only daughter without a brother or 
brothers gets, as her appointed share, a half of her 
late father’s, as well as mother’s, estate; and two 
or more daughters without a brother or brothers 
collectively get, as their appointed share, two-thirds 
of such estate.* 


XVIII. On failure of a nearer heir, an only 
whole sister without a grandfather,} or without a 
brother or brothers of her own, gets, as her appointed 
share, a moiety of her deceased brother's or sister's 
estate, while two or more such sisters, undcr the 
above circumstance, collectively get, as their share, 
two-thirds of the said estate.* Failing the whole sister, 
the half sister on the father’s side takes, her place in 
succession,{ and, accordingly, gets a moiety, and two 
or more of such sisters get two-thirds, when with- 
out a grandfather, a brother or brothers of her or 
their own. 


XIX. An only brother or sister by the mother 
alone gets a sixth, while two or more of them collec-, 
tively get one-third,* which is divided equally among 
them, the general rule “ to each male goes the por- 
tion of two females” not being applicable to the 
persons related by the same mother only. 





— 





* Vide Principles 83, 119, & 120. 
t Because a grandfather with a sister or sisters of tho deceased is oon- 
sidered as a brother.— } we Principles 129 & 130, 


t Fede Principles 121. 122, 
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XX. A father gets a sixth as bis specific share Laciuee 
in the case of there being a child or children how —~ 
low soever, while in default of such issue of the prinspr. 
deceased, he gets the whole of the‘residue remain- 
ing after allotment of the appointed* share or 
shares.* 

XXI. The mother too gets a sixth in the case Praopk. 
of there being a child or children how low soever, 

or brethren, of the deceased; in other cases she is 
entitled* to one-third, and to no residuary portion 
except in rare instances. f . 

XXII. A husband is entitled to a moicty of his Prineple 
deceased wife’s property if she has left no issue, how 
low soever, of her own, but to a fourth only, if there 
is any such issue. 

XXIII. The widow or widows permanently mar- Pimepl 
ried are entitled to a fourth of their deceased hus- 
band’s property, excepting land or the like, if the 
deceased has left nọ child or children how low 
soever; and to an cighth of his property if he has left 
any child or children; but even chen a widow is not 
entitled to an eighth of land or the like, if such 
child or children were born not of her, but of another 
wife of the deceased. A woman married under a 
temporary contract is entitled to inherit if the con- 

act contained a stipulation to that effect; and 
when entitled to inherit, she gets a fourth or an 
eighth under the same circumstance as a perma- 
snently married widow Uoes.t 


° q- eee — — — —— — — — 


ANNOTATIONS 
xxiii. If there are several widows, all of them equally share the 
fourth or eighth (as the case may be).—Irshad. 


* Tide ante, p. 181, and Principles 78, 79, 84 et seq. 


+ Vide Principles 78, 79, 84, 88 ct seq. $ 
E; For further iculars of, and necessities in, the widow's succession. 
vude Succession of Spouses. ° 


Al 
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On Combination and Non-combination of Shares. 


XXIV. Of the shares above mentioned, some 
are combired, or are susceptible of combination, 
with others, and some are not.* Thus, — 


XXV. A half is combined,tor may occur together, with 
the other half (p), with a fourth (q),an eighth (r), a third (8), 
and a sixth (/).f—Rouzat ul-Ahkám, p. 6. 


(p.) As (in the case of there being) a husband and a brother- 
less paternal sister.[—lbid. 


(q.) As a wilow and paternal sister; or a husband and an 
only daughter. —Zbid. 


(r.) As a widow and an only daughter.—Z bid. 


(s.) As a husband and a mother; or a hushand and two or 
moro children by the same mother only.—-Jhid. 


(t.) As a husband with a single brother or sister by the 


same mother only; or a daughter with one of tho parents.— 
Ibid. 


XXVI. A fourth iy combined with two-thirds (u), a 
third (v), and a sixth (2).t—Rouzat ul-Alikaém, p. 6. 


(a.) As (in the case of there being} a husband aud*two (or 
more) daughters.—J lid. 


ANNOTATIONS, 


xxv. A halfis combined with its ike, with a fourth, and with an 
cighth; but it does not combine with two-thirds, on account of the 
nullity of the doctrine of Oud or Increase, the deficiency (in case of such 
occurrence) falling on the two or more sisters, and not on the husband. 
A half is also combined with a third, pnd with a sixth.—Shardya ul- 
Islám, p. 445. 

xxvi, xxvii. A fourth and an eighth do not combine together ; bnt a 
fourth may be combined with two-thirds, one-third, and a sixth—~ 
Sharäya ul-Islam, p. 446. 








— — — —— Set ee — — 





* Shardya ul-Islám, p. 446, 
¢ And vire versa. 


tł Here by “a paternal sister” is meant a sister by both parents as well 
us one by the same father only. 
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(v.) As a widow and a mother.—Rouzat ul-Abkan, p. 6. Lecrunt 
(w.) As a widow and a brother or sister by the samo mother 
only.—Jbid. 
XXVII. An eighth occurs together with two-thirds (a), Principle. 
and a sixth* (y)—Jbid. e 
(7) As (in the case of thore being) a widow and two or more 
daughters. —/bid. R 
„ (y-) As a widow and one of the parents with a child or 
children of the doceased.—Jbid. 
XXVIII Two-thirds occur with a third (e) and a Pruxipie. 
sixth*(a).—Ibid. 
(c.) As (m tho case of there being) two paternal sisters and 
two sisters by the sume mother only. —Lbed. 
(a.) As two daughters and one of the parents.—/bid. 
XXIX. A sixth ocours with a sixth*(4)—Jbid Principle, 
(b.) As (m tho case of ) a father and mothor with a child 
or children (of the dbccascd).—Zbid. e 
There are some other combinations of the shares, which 
in a manner are repetitions of the above, for if one share 
is combined with another, the latter must be held to com- 
bine with the former ;—eas when an eighth is combined with 
a sixtl® a fixth is of course combined with an eighth 
These, therefore, have been intimated in foot notes hy the 
expressign “and vice versa,” it being considered unnecessary 
to state them separately. 


ANNOTATIONS, 

xxvii, An eighth combines with two-thuds and a sixth; but not 
with a third. And a third does not combine with a siath by name.— 
Sharaya ul-Islam, p. 446. 

xxviii. ‘)'wo-thinds combine with one-third, also with a sixth, hke- 

~ ‘wise with a fourth, as two sistefs with a widow ; and with an cighth,— 
abin the case of two daughters with a widow of the deceased.—Col. B, 
° Trans, p. 382. 

axix. A sixth admits of combination with two-thirds, with & halt, 
and with a fourth, as formerly exhibited, also with a sixth, as in the 
case of both parents, should there be issue of the deceased ; and lastly 
with an eighth, as in the case of a child with the widuw and both 
parents, or any one of them,.—Col. B., Trans 3) 383. 





— — 


* And rice versi, 
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The shares which cannot combine with each other are 
the following :— 


Two-thirds cannot combine with two-thirds or with 
a half; one-third cannot combine with a third, nor with 
a sixth, nur with an eighth; one-eighth can never be 
allotted with an cighth, nor with a fourth ; and, lastly, two- 
fourths can never be assigned from the same estate. This 
incapacity of combination in some of the foregoing 
cases, and the various grounds thercof, will ho evident from 
a retrospect of the shares and persons entitled to them with 
tho established conditions on which they are allduted ; but 
a further cause of incapacity in sume will hereafter be 
made manifest when we come to describe the nullity, accord- 
ing to our law, of the doctrine of Oul, a prevailing system 
amongst all doctors of the opposite sect.*—Col. B., Trans., 
p. 383. 

Those shares of the inheritance which do not admit of com- 
bination can never be allotted from one and the same estate, 
partly because the parties entitled to such shares do not occur 
together (c), and partly because, if such parties do occur in 
one and the same case, still one of them cannot have his or 
her full share by reason of this (share), coupled with the 
other, exceeding the whole, and the system of Increase not 
being recognised in the Imámiyah Law (cd). 


(c.) Asa fourth and an eighth do not admit of combination, 
because the parties entitled to them are a husband and a widow, 
and they can never occur together m one and the same case. 


è 

(d.) In the case of thore bemg a husband and two patorual 
sisters, the husband is entitled to a half, and the sisters aro 
entitled to two-thirds, but a half and two-thirds cannot combine 
by reason of their exceeding the whole, though the parties cutitled 
theroto can occur in one and the same case, the share of the two 
gisters 18, therefore, reduced to a half, "since the whole could not be 
increased ın the proportion of two-thirds and a half, as dono 
according to the law of the Sunni school.* 


General Rules of the Order of Succession by 
Consunguinity (nasab). 


The consanguinous heirs are (as already mentioned), 
divided intu three classes. 


-puh — — ~ — “ — — OS eyi opinas 


* Fadi pp. 228 - 232 of Lecture Vi, dolivered in 1873, 
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XXX. The consanguinous heirs of the first Leorves 
class consist of the deceased’simmediate parents and <€ 
children how low soever; of the second class con- prinoipia. 
sist the deceased’s. paternal and maternal grand- 
parents how high soeyer, also brotherg and sisters, 
and their (the two latter’s) children how low soever; 
and of the third clasg are the children, how low 
e soever, of the deceased’s paternal and maternal 

grand-parents how high soever.— Vide Sharaya ul- 


Islam? p. 440. j 


XXXI. The heirsof thefirst class are subdivided Pimple. 
into two sections, of which the first consists of the 


J — ee — 


ÅNNOrATIONS. 


xxx—xxxv. Persons related by consanguinity are of three classes 
in consecutive order. Ench of these classes is divided into two 
sections; of the first class the (deceased’s) father and mother consti- 
tute one section, and childien how low svever constitute the other sec- 
tion, thé nearest being preferred to the more distant. The second class 
comprises grand-parents and brethien, and, therefore, bas two sections, 
the first comprising the grand-parents, by which is meant the father's 
father and mother, and mother's father and mother bow high soever, and 
the second comprising collaterals, by which is meant brothers and sisters, 
how low soeve:, whether they be by both parents or by the same mother 
only, or by the game father only, (and this last set succeeds) in the 
event of there beiug none by both parents. ‘The third class comprises 
paternal and maternal uncles and aunts, that 1s brothers and sisters 
of fathers and mothers. In this class also, there are two sections in 
lieu of one.—Rouzat ul-Abkim, p. 4. 


- XxX—xxxvi, lxi. In thefirst class are included by law the father and 
«mother, or the immediate parents of the deceased, without extending to 
more xemote ancestors, and Ins children, extending to the lowest, as 
grandchildren, great-mandchildren, and so on, however remote in 
descent, with this proviso, that, of these, the nearer always excludes from 
succession one more remote in degree. ‘The second class of consan- 
guinous heirs comprehends grandfathers and grandmothers of the 
deceased, how high soever in degree of ancestry, and biotheis and 
sisters and their children however remote ® descent, the nearcst alwaye 
cacluding one more removed Under the third class of consanguinous 
heirs are comprehended brothers of the deceased's father, brothers of 
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immediate parents, and the second, of children how 
low soever, The heirs of the second class are likewise 
subdivided pe two sections, the first of them com- 
prising the deceased’s paternal and maternal grand- 
parents how high soever, and the second compris- 


ing the deceased’s brothers and sisters of the half , 


— — — 


ANNOTATIONS. 


the mother, and the sisters of both; commonly known by the cHuracter- 
istic uppellation of paternal and maternal uncles and aunts; oud upon 
faillure of these, their children and children’s children, and se on, the 
nearest in descent always excludmg one more remote.—Col. B., Trans., 
pp. 324, 326 & 328, 


xxx, xxxvi. Persons related by consanguinity are of several classes 
(tabkat), the nearest of which comprises the deceased's inmediate parents, 
and children how low svever in consecutive order: tle nearest (first), 
then the nearest (after him or her). Nert, the grandfather and grand- 
mother how high svever, in consecutive order, brothers and sisters, and on 
failure of these (7.¢., the two latter), their children how low sever, in 
consecutive order. Next, paternal uncles andaints, maternal uncles and 
aunts ; and in default of them, their children how low sovver. in the same 
manner or order. Neri, the father’s and mother’s pate:ual uncles and 
aunts, maternal uncles and aunts, and failing them, their childegn Low 
low soever, in the same manner or order. Nert, gi indfather’s and 
grandmther’s paternal uncles and aunts aud maternal unctes and aunts, 
fuiling them, their children how low soever—the nearest (first), then the 
nearest (after him or her); and so in all the classes. Thus iu the two 
first classes there are two sections (saraf), and in each of the other 
classes there is but one rection, inasmuch as they are (composed of) 
brethren of the fathers and mothers.—M afatih, ; 

xxx, xxxvi, xli. There are three degtees* of heirs, who succeed 


by virtue of consanguinity. The firgt degree comprises the parents and „« 


children, and grandchildren, how low in descent soever, the nearer of 
whom exclude the more distant, The second degree comprises the 
grandfather, grandmother, and other ancestors, brothers and sisters, and 
their children how low svever, the nearer of whom cacludes the more 
distant. he third degree comprises the paternal and maternal uncles 
and aunts, and their descendants, the nearer of whom excludes the more 
distaut.—Macn. M. L., chap. 3i, princ. 3, 4, 8 & 10. 


ak e. = = 2 nanah — — — Sa 


* v Degrees.’ that io clasacs. i ide Loot-noble ab p. 176. 
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as well as of the whole blood, and the children, how Lucret 
low soever, of the two latter. The heirs of the third — 
class, though not so subdivided, are arranged under Principle. 
two heads—paternal and maternal: Again,— 


| 
XXXII. The second section of the first class com- Principle. 
e prises heirs of different series or degrees in conse- 
cutive order, viz.:— I, Immediate children; 
* 2, Grandchildren; 3, Great grandchildren, and so on 
the other gencrations of progeny lower and lower 
and step by step. ; 


© 
XXXIII. The first section of the second class Principle. 
too comprises different degrees of heirs, viz. :=— 
1, Grand-parents; 2, Great grand-parents; 3, Great 
great grand-parents and so on in the ascending line. 


XXXIV. The second scction of the above class Principle. 
likewise comprises different degrees of heirs, viz. :— 
1, Brothers and sisters; 2, Their children; 3, The 
children vf the laéter, and so on successively in the 
descending line. 


(d 
ANNOTATIONS, 


xxxi, xxxii. The first class, as may have been observed, compre- 
hends two descriptions, viz.: first, the root of the deceased, which is 
limited in number, as including only the immediate parents, whose 
place in succession with children cannot be supplied by ancestors more 

> remote; aud second, the S%ueh or offspring of the deceased, which 
wis unlimited in number and degree, as comprehending children and 
children's children however remote in descent, observing always the 
tule of precedence by pioxianity in degree, aud thus supplying the place 
„Of each step in the event of failure, by the next thereto in descent.— 
Col. B., Trans., p. 324. 


xxiii, xxxiv, xxxvi. The second class likewise involves two separate 
descriptions of heirs: one comprehending all grandfathers and grand- 
mothers of the deceased, how high soever in the line of ancestry, with 
application of the rule of precedence by proximity, to the nearer first 


Principle 


Example. 
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XXXV. The two heads of the third class com- 

prise also different degrees of heirs in the ascend- 
ing as well as in the descending line, viz. :— 
1, Uncle and aunt; 2, Grand-uncle and aunt; 3, Great 
grand-uncle and aunt, and so on upwards: 1, Uncle’s 
and aunt’s children; 2, Grandchildren; 3, Great 
grandchildren, and so on downwards. 


XXXVI. The heirs of the first class being the 


nearest to the deceased inherit in prefercpce to 
those of the second and third classes, and the heirs 
of the second class being nearer to the deceased 
than those of the third class inherit in preference to 
the latter. 


As, for example, where there aro immediate parents or children, 
also grand-parent» nud uncles, there the immediate parents or chil- 
dren, who are of the first class, inherit to the exclusion of the grand 
parents and unclos who are not su; and where there is none of 

“v i å 


ANNOTATIONS. * 


and then to the more remote ; and the other including all brothers and 
gisters and their children, how low soever, always onserving the same 
rule. To each of these descriptions there being unlimited degrees 
of ascent and descent.—Col. B., Trans., p. 326. 


xxxv. This (third) class, it may be observed, involves only one 
general description of heirs, because their title to succession is derived 
from one general relation to the deceased, viz., that of brotherhood or 
sisterhood to their parents, for brothers and sisters, we have already scen, 
to be included in one description ofthe secogd series ; and, consequently, 
all persons connected by this tie must also be considered i in one and the 
same description, which, however, like the former, unlimited, possesses“ 
numberless degrees of proximity and distance that are necessarily 
referred to in settling the succession.—Col. B., Trans., p. 329. 


xxii, xxxvi, xli. Under the first title are comprehended severhl series- 
(degrees), each of which, in the order here described, enjoys a preference 
in succession over that which follows it, to the utter exclusion of the 
latter ; and thus, whilst of the first class, a single member, whether 
male or female, exists, there is no title of inheritance in the second ; and 
the same of the second with respect to the third.—QOol. B., Trass., p. 323. 
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the first class, but only the grand-parents and uncles exist, there Lrorunn 
the grand-parents who aro of tho second class inherit to the exclu- Nate 
sion of the uncles who are of the third class. 


A grandfather of the deceased cannot inherit with any one of Example. 
tho immediate parents, nor of the children how low goever ; and, 
in like manner, a brother of the deceased is completely excluded 
by the existonce of any member of this series (i. e, class); as are 
also all uncles both paternal und‘maternal.—Col. B., Trans., p. 324. 


” Consequently,— 


XXXVII. So long as there exists a single person, Principle. 
male or female, of any of the two sections of the 
first clags, no person belonging to any of the sections 
of the second class can inherit, and so long as there 
exists a single person, male or female, of any of the 
two sections of the second class, none of the third 
class can inherit. 


Accordingly — 


XXXVIII. Where there is but a single person of the Principle. 
first class, the whole property goes to him or to her, to the 
exclusion’ of the relative or relatives, if any, of the socond 
or third class; and where there is no heir of the first class, 
but only one of the second class, the whole property devolves 
on him er her to the exclusion of the relative or relatives, if 
any, of the third class. 

As, if there be an immediate parent or an only daughter, Example. 
and a single brother, and also uncles and aunts, then the 1mme- 
diate parent or the only daughter being of tho first class will take 


— — — — — 





ANNOTATIONS. 


we xxxvii—xli. So long as there exists an heir of the first class, 
the heirs of the two other classes do not take the inheritance ; in like 

» manner, so long as there exists an heir of the second class, none of 
the third class takes the inheritance.—Rouzat ul Akham, p. 3. 


So long as there is any one of the first degree (i e., class),* even though 
a female, none of the second degree can inherit; and so long as there 
is any one of the second degree, none of the third can inherit.—Macn. 
M. L., chap. ii, princ. 3. 


— — — — — — — — — — — — — — 





1 * Tidi foot-note at p, 176. 
BÍ 
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the whole of the inheritance to the exclusion of all the rest: if, on 
tho other hand, there be none of the first class, but only a brother 
or sister in tho socond, and uncles and aunts in the third class, 
then the only brother or sister will take the whole inheritance to 
the entire exélusion of the uncles and aunts. 

XXXIX. Among the members of the same class, an 
individual or individuals of ono section inherit with an 
individual or individuals (as the case may be) of the other 
section, with this difference, however, that the individual or 
individuals of one section, who are the nearest or the then 
nearest to the deceased, inherit with such indiyidual or 
individuals of the other section of the class, and vice vers. 


That is to say,— , 


XL. The nearest or the then nearest individuals of both 
the sections inherit together, but such individual or indi- 
viduals of one of the sections do not inherit with the remoter 
relative or relatives of the other section so long as the nearest 
or the then nearest relative or relatives of that section are in 
esse. Again, the individuals of the different degrees of one 


— "e — — 


ANNOTATIONS, 


xxxix—xli. The nearest of each section does not exclude the distant 
of another section of the same class, but the nearest excludes the distant 
when the latter is in the same section of a class; even though the nearest 
be a female she would exclude others of other degi-cs ; excep’ in a single 
case by general assent, which is, that—‘ the son of a paternal uncle by 
the same father and mother, excludes a paternal uncle by the same 
father only, and takes his share. This ruie, however, does not extend 
to other cases. —Mafátíh. 

xxxIX—xli. An individual of one class* does not exclude an individual 
of the other, though his relation to the deceased be more proximate, 
but the individuals of either class* exclude each other in proportion to 
their proximity.—Macn. M. L., chap. it, princ. 5. 

xxxix—xli, No member of one description, even the nearest. in 
degreee (7. e., section), can exclude even the most remote of the other from 
inheritance, because exclusion by proximity can only take effect amongst 
heirs that are of onc and the same description, in the same manner as 
a child of the deceased, even the most remote in descent, is not excluded 
by the existence of both father and mother, or any one of them.— 
Col. B., Trans., pp. 326 5 327. 


mO e — — — — — — — — — — 





* “ Class,” that is “ section,” vide fout-uote in p. gc. 
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and the same section do not inherit together, but the firgt,or 
the then foremost, of them being the nearest or compara- 
tively nearer to the deceased takes the inheritance in pre- 
ference to the remoter degrees of the same section. And 
if there be individuals of different degrees of Both sections 
of a class, then those of the first or the then foremost degree 
of onesection inherit together with the individual or indivi- 
duals of the like degree of the other section, and net with 
those of a remoter degree, so long as a person or persons of 
the nearest or the then nearest degree be in csse. Hence,— 


Leeruke 


XLE The members of the second and third Pimps. 


classes are excluded by a member or members of the 
first cless,* but a member or members of one section 
of a class are not excluded by a member or members 
of the other section thereof, even though the latter be 
more proximate to the deceased, while, on the other 
land, members of remoter degrees of a section are 
excluded by a member or members of the first or the 
then foremost or nearest degree of the’same section, 
though not by such of the other section. 

Both,pareyts or one oftthem inherit together with a child, a 
grandchild, or a grent grandchild; but a grandchild does not 
inherit together with a child, nor a great grandcluld together 
with a grandchild.—Macn. M. L., chap. n, prince. 4. 


— — 
—— a — — 


ANNOTATIONS. 

xxxix—axli. No member, even the nearest one, as a father, for example, 
of the deceased, cau exclude from succession the most remote ot the other 
as a great grandchild ; but, on the contrary, this exclusion by proximity 
of degree takes effect only where the heirs are of one and the same 
description, like a son, fur instance, or a daughter of the deccased, who 
necessarily excludes a grandchild from inheritance.—Col. B, Trans., 
Rp. $22 & 325. 

xxxix—xli. A grandfather of the deceased, however near, inherits with 
the immediate offspring of a brother or sister, and their children’s children 
how low soever; but does by no means exclude them from succession ; 
and, in like manner, a brother or sister of the devcased may be associated 
with a great grandfather or grandmother however remote in uscent.— 

wl. B., Trans , p. 327. 


* Sce azte, pp 102--194, 


Example. 
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For example, if there be a grandfather and a great grand- 
father who belong to one section of the second class, and a brother 
and brother's children who belong to the other section of that 
class, then the, grandfuther, who is nearer than the great grand- 
father, and thd brother who is nearer than the brother's children, and 
both of whoni are the then nearest to the doceasod, inherit together, 
and not also the great grandfather and brother’s children. Thus 
the great grandfather is excluded by the grandfather, because the 
former is in the second degrce and the latter in the first degree 
of one section, and, in like manner, brother’s children are excluded 
by the brother, because tho former arc in tho secoud degree and 
the latter is in the first degree of tho other section of tle second 
class. But the grandfather could not exclude the brothcr’s 
children by reason of his not being in the same soctign of the 
class as they are: likewise, the brother could not exclude 
the great grandfather by reason of his (the brother’s) not being 
in the same section of the class as that ancestor is. On the 
contrary, tho yrandfather would have inherited together with the 
brother’s children if the brother had not been in existence, and, 
in like manner, the brother would have inherited with the great 
grandfather if the grandfather had not beon in existence. If, 
instead of heirs belonging to both the sections of u class, there were 
heirs belunging to one section only but in the different degrees 
thereof, for instance, if there wore only the grandfather, great 
grandfather and great great grandfather who belong to one and 
the sume section of the second class, then the grandfather alone 
would have inherited to the exclusion of the other ancestors ; 
or if thore were not a brother, but a brother's immediate chil- 
dren, their children, children of the latter, and so on, all of 
whom belong to the other section of the second clucs, but are in 
the different and successive degrees thereof, then only the brother's 
immediate children would have inherited to the exclusion of the 
rest for the reasons stated. 


The great grandfuther cannot mherit together with a grand- 
father or a grandmother; and the son of a brother cannot 
inherit with a brother or a sister ; and the grandson of a brother 
cannot inherit with the son of a brother, or with the son of g 
sister. —/6rd, prince. 8. 


A paternal uncle or aunt is obvionsly nearer in degree to the 
deceased than the son of a paternal or maternal uncle, and an 
uncle or aunt by the mother’s side nearer than the son of a 
paterna] or maternal uncle or aunt. lt follows, therefore, that 
with a maternal uncle only of the deceased, or with a single 
maternal aunt, not one of their children, nor the children of a 
paternal nnele or aunt, can have any title to inheritance ; and by 
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the same rule, if a paternal uncle or aunt of the deceased exist, 
no part of the succession can go to their children, or to those of 
a maternal uncle or aunt.—Col. B., Trans., p. 329. 


A grandfathor’s father cannot inherit with a grandfather or 
grandmother, and even a brother's son has no title With a brother 
or sister of the deceased ; a hrother’s grandson is excluded by a 
brother’s or by a sister’s son; and, in short, the arrangement 
respecting children and children’s children of the deceased, 
formerly explaincd, has a similar influence exactly over members 

* of this class ; of which, further, no individual can possibly inherit 
whilst any member, even a fomale of the first series, exists. The 
dogree «of grandfathers and grandmothers is nearer to the 
deceased, and necessarily excludes that of their parente, and the 
degree, ig like manner, of brothers and sisters is nearor than that of 
their children.— Ibid, p. 326. 

The son of a paternal uncle does not inherit with a paternal 
uncle or aunt; and, in like manner, the son of a maternal uncle 
is excluded by a maternal uncle or aunt.—Zbid, pp. 328 and 
329. i 

A grandfather, thofigh he be a distant one, inherits with brethren, 
though the latter be nearer to the deceased, and vice versd, that is 
to say, the children of brethren, how low svever in descent, become, 
like their fathers and mothers, c>-heirs of the grand-parents, though 
the latter be,nearer to the deceased ; for this reason that the two 
sections are unalterable. But if there be relatives of the nearer 
and remoter degrees and of one and the same section (of a 
clays), the nearer exclude the remoter. So the deccased’s imme- 
diate grandfatler excludes his own father, in liko manner a bro- 
ther and sister exclude their children.—Rouzat ul-Abkám, p.45. 


Lreruus 
VII. 


XLII. Thus the general rule, or order, of succes- Princivle. 


sion is, that the relative or relatives nearest to the 
deceased succced first, failing them, the next in the 
order of proximity, and so on to the remotest degree 
of relationship. 


The only exception to the above rule and order of succes- 
Sion is, that— 


XLIII. When there is a son of a paternal full rrncpk. 


uncle with a paternal half uncle or aunt, or of both, 





- 
— — — — — — Tam — a 


ANNOTATIONS. 
xliii. Generally, a nephew or niece, whèse father wa» of the whole 
blood, does not exclude his or her unele or aunt of the half blood; 
except in the case of there being a son of a paternal uncle of the whole 


Licert uiete 
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on the father’s side, and with none clse, then the 
former excludes the latter. 


Thus the Rouzat ul- Ahkém :— Although the nearest 
(relative) in ne section excludes the more distant (relative) 
in the same section, yet there isan anomaly in one case by 
general assent, which is, that the son of a paternal full 
— excludes a paternal half uncle on the father's side.“ -- 

.4. 


So the /rshdd :—“ There is one caso by gonoral assent, aud that 
is, when a person dies leaving au uncle by the saine father only, 
and the sun of a paternal uncle of the wholo blood, then tho 
whole mheritance devolves on the son of the paternal full uncle, 
and nothing gocs to the paternal uncle of the half blodi on the 
father’s side.” 


— 
— 


ANNOTATIONS. 


blood, and a paternal uncle of ¢he half blood by the sane futher only, 
the latter of whem is excluded by the furmer.—Macn. M. L, princ. 14. 


With respect to the particular exception above described, in addition 
to the unanimous assent of all our doctors, it is established by an 
express tradition of the Zmám Jaafar Suddik, on whom be peace; recorded 
by Husain Ibnu Amaru in these words: t The Imdm, ‘on whom be 
peace, put this question to me. ‘ Who is preferred in succession to a 
person deceased, the son of a paternal full uncle, or his paternal uncle 
by the same father only ?’ I replied that I hud heard a tradition from 
the Commander of the Faithful to this effect: - The sons of paternal full 
uncles are preferred to kinsmen by the father’s side only’ He observed, 
‘you have explained it in a clear and obvious manner. Verily, Abdullah, 
father to the Prophet of God, wae full brother of Abé Túl:b by the 
same father and mother, whence ihe Commander of the Faithful, as son 
of Abú Tdhb, had no issue of the Prophet remained, would have 
excluded Abbds his uncle by the same father only, from inheritance. "—~ 
Col. B., Trans., p. 331. . 

And hereupon a question has arisen whether the exception is by law 
restricted to the particular instance before us without application to any 
other, or may be also legally extended to all similar cases. The most 
common and prevalent doctiine has restricted its influence to this par- 
ticular case alone, and the anthor of the Shardya has expressly declared 
that if with these two persons, o7z., the son of a paternal full uncle and 
a paternal uncle of the half plood, any other heir, even a maternal uncle, 
should exist, the decision of law would be completcly altered, and the 
title of the uncle's son entirely cut off -- Ihid. 
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So also the Mafatth :—“The son of a paternal uncle by Laon ne 
the same father and mother excludes a paternal uncle by YE. 
the same father only, and takes his portion. This rule does 
not, however, extend to other cases.” 


So also the Shardya wl-{slém :— The son e a paternal 
uncle does not inherit with a paternal uncle, nor docs any 
eonè who is remoter from the deceased inherit with one who 
is nearer to him, except in one case, which is that of the 
son of a paternal full uncle with a half paternal uncle on 
the father’s side, when the paternal full uncle’s son is pre- 
ferred While the casc remains exactly so; but if it is changed 
by the addition even of a maternal uncle, the sen of the 
paternal uncle is excluded.” 


ele 


On the mode of Succession to the whole or a particular 
portion of the Inheritance. 


The consanguinous heirs inherit, -s already stated,* in 
virtue of their being sharers or relations. 


XLIV. If there is only one heir without an Principle. 

equal, or a superior, whether le or she be entitled— 
1, only as a sharer{ 2%-farz), or 2,asa mere relative 
(zú-karábat), or 3, only for special cause,—such heir 
takes the whole property; in the first case, partly as 
his or her appointed share, and partly by return (e); 
in the second, the whole at once (f); and in the 
third, partly as the appointed share and partly by 
return or the whole at once (g). Vide Principles 
78, 80, 83, 117, 119, 126, 131 146, & 152. 





s 
ANNOTATIONS. 

xliv. Ifthe heir is a sharer (zié-farz), he or she takes, as such, the 
appointed share, and if there is no equal (that is, if there is no co-heir 
of auch heir), he or she takes the surplus also by radd or return.— 
Sharáya ul-Islam, p. 440. 


If there should be only one heir of the person deceased, such indivi- 
dual takes the whole property to himself, whatever the nature of his title 
u 





— pmpa ⸗ — — — 
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* Sce ante, p. 176 ef sey 
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(e.) As in the case of there being an only daughter, and no 
co-heir of hers, the daughter first takes her appointed share, which 
is a moiety, and then the other moicty returns or reverts to her.* 


(J) As infthe case of there being an only son and no co-heir of 
his, the son at once takes the whole by relationship (kardbat), he 
not being a spécific sharer like the Maughter.* 


As when there is a daughter with a brother, or a sister with a 
paternal uncle (of the deceased), the daughter or sister takes first 
her appointed share, and then the remainder reverts to her by 
return, because she 1s nearer to the deceased.—Sharaya ul-Islam, 
pp. 440 & 446. * 


(g.) As in the case of there being a husband and no other heir 
(except the Imam), he first takes his full share, which vs a half, 
and then the remainder by return, or the whole at once. 


ANNOTATIONS. 


may be, consanguinous, emancipatory, or of patronage, in whatsoever 
class or description he may be placed, and if even the lowest or most 
remote member of that class, without any distinction whatsoever, and 
this by unanimous assent. The only distinction that can occur is this: 
that where such individual or sole heir happens to be of the class of 
sharers, he inherits under two separate titles ; first, his owp appointed 
share and then the return, as a residuary. Where, on the other band, 
he is not a sharer, his simple residuary title alone embraces the whole 
property at once, whether founded upon emancipation patronage, or 
any other ground whatsoever. Thus, if we suppose a, sister by the 
mother’s side to be the sole heiress of a person deceased, she receives 
first her appointed share, oz., a sixth part of the estate, and then the 
remainder as a residuary. If, again, a brother by the father should be 
sole heir, he inherits the whole property at once as a residuary, having 
no specific share allotted to him; and upon these two examples all other 
classes and degrees may be conceived without repetition.—Col. B., 
Trans., p. 392. i 

xliv, xlvi. When an heir is a person for whom no share has been 
appointed, and there is none to participate with him, the property (mdi) 
is hia, whether his right be by consanguinity (nasab), or for special cause 
(sabab); but if he has a co-heir for whom (also) no share bas been 
appointed, then the property is for them both.—Sharaya ul-Islam, 


p. 440. 


* Vade Principles $0 & R3, 
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If a person dics leaving only a father surviving him, the whole 
property goes to him by virtue of relationship (Kardbat). So also 
to the mother (in the above circumstance), though a third goes 
as her specific share, and the remainder by returr}—Rouzat ul- 
Abkaém, p. 32. i 

When the deceasod has left no heir except her husband, then 
the whole inheritance goes to him,—half as his appointed share, 
and the other half by return,—lrshad. 
~ As establishing the gencral principle, in addition to unanimous 
assent, we have the following traditional documents :—First, a report 
of Salm& Ibnu Muhraz from the Imdm Jaafer Sadik, on whom 
bo poace, to this effect : “I reported the dcath of a man who had 
bequeathed to me all his property by will, having at the same time 
a daughter. The /mdm inquired if there wore any witnesses to 
the will, and upon my answering in the negative, directed me to 
surrender all the property to the daughter as hers of right.” 
Secondly, by a report of Abdullah Jbnu Ninán from the same 
Imém in these words: “ I enquired concerning a person deceased 
who had left a brother by his mother and no other heir besides. 
He roplicd, ‘The property gues all to that brother?” hb arther, 
in the commentary of Ali Ibnu Ibraéhim, a tradition is quoted 
from Bukhyr Linu Aydin of the Imém Muhammad Békir, on whom. 
ba peace, +o this effect : “Jf a man die leaving an only sister, she 
takes fist her appointed share,—viz., one-half of his inheritance, 
agreeably to the sacred text, in the same manner as a daughter 
would have done if in existence, and the remaining half also 
reverts to her should there be no other nearer heir, in virtue of a 
residuary title.” Jf instead of this sister there be a brother of the 
deceased, he inherits the whole property under one general title, 
agreeably to the saying of Almighty God,—“ And he is sole heir 
if there be no issue.”—Col. B., Trans., pp. 392 & 393. 


Exception to the above rule,— 


XLV. The widow, though there be no other heir (except 
the Imám, whose failure never takes place), gets only her 


. ANNOTATIONS. 


xliv If there be only one heir of any class or degree, he will take 
a portion of the property as his specific share, if he is a sharer, and the 
remainder by relationship (Kardbat), or he will take the whole hy mere 
relationship, or by Vald, in consecutive order, as already mentioned.— 
Mafatth. 
ziv. In the case of a husband, the priwèiple is exactly the same 
according to the most prevalent doctrine, but with regard to a 
widow, her residuary title in any case is most generally denied.—Col. 
B., Trans., p. 392, 
a cl 
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appointed share, which is a fourth, and nothing of the 
remainder.— Vide Principles 11, 12, 28, 73 & 74. 


XLVI. j With a sharer if there is another heir 
(or heirs)" equal in rank as well as a sharer (or 
sharers), and the property left by the deceased is pro- 
portionate to their shares, (that is, it does not exceed 
their proportionate shares), then it is divided in the 
proportion of their shares (1), but if it exceeds their 
shares, then the excess or surplus reverts to them 
proportionately to their respective shares (2), unless 
any of them is excluded (therefrom) by an excluder 
(Adjib), or is alone entitled to the surplus by virtue 
of his connection (3). If, on the other hand, the 
property falls short, then the deficiency falls upon 
the portion of the daughter or daughters (happening 
to be in the case), or upon the person related through 
the father, and not upon the person related through 
the mother alone.—Sharaya ul-Islam, p. 441. 


Example of the first case—(is the existence of) botl. parents 
and two or more daughters ;—or two children by the same mother 


ANNOTATIONS, 


xlvi, Should there be two sisters, these receive first two-thirds of the 
estate as their share appointed in the book of God, and the remaining 
third reverts to them as residuaries. To the same effect are various 
other documents.—Col. B., Trans., p. 393. 

xlvi. Ifall the heirs ofa person deceased should be specific sharers 
in the estate, without an individual amongst them who claims under a 
simple residuary title, this admits of three different suppositions,—jirst 
that the estate is capable of embracing and discharging all the appointed 
shares without surplus or deficiency of any fraction whatever; second, 
that it falls short of all the shares; and third, that after payment of them 
all, a surplus of some fraction remains.—Col. B., Trans., p. 395. 

Under the second supposition, again, viz., when the property falls 
short in distribution of all the appointed shares, and which can only 
happen when a husband r widow interferes, all our doctors are agreed 
that the loss or deficiency must invariably fall upon daughters or sisters 
of the deceased by both parents, or by the father’s side,—Col. B., Trans., 
p. 395, 
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only with two full sisters or with two sisters by the same father Lecorvzs 
only ;—or, a husband with a (full or) half sister on the father’s ve 
side.—Shar&ya ul-Islim, p. 441. 


Example of the second case,—An only daughtor with both 
parents.—In this case, the daughter first takes a moiety, and cach 
parent, a sixth, as their appoinfed shares, and then the surplus or 
residue, which is a sixth, is divided among them in fifths.— Vide 
Principle 90. ‘ 


* Example of the third case,—Both parents, a daughter, and 
brethren (excluded).*—-Here the daughter takes a moiety, the 
father, a sixth, and the mother also, a sixth, as their specific 
shares, and thon the surplus returns or reverts in fourths to the 
daughter, and father, and not to the mother, by reason of her 
being excluded by brethren from participating therein. 


XLVII. If of several heirs, one is, or some are, Principle. 
entitled as sharers, and the rest are entitled hy virtue 
of relationship (karébat), then after allotment of the 
shares of the former, the remainder goes to the 
latter (g). 


° : © ANNOTATIONS. 
é 


xlvii. If, again, amongst these heirs, neither of whom excludes any 
other, some sharers and some vesiduaries are observed, the former are 
preferre@ to their appointed shares in the first place, and the remainder 
of the estate goes to the residueries ;—as where, for example, a woman 
leaves both her parents, ber husband, and children, both male and 
female, in which case the parents take a third part of her estate betwixt 
them, her husband takes a fourth, and the remaining five-twelfths 
go to her children, of whom a male hes the portion of two females ; 
and when, also, a woman leaves her husband, a paternal and a maternal 
uncle, in which case the husband takes the half, his appointed share, 
her maternal uncle, being also ù sharer, receives his third, and the resi- 
gue, or one-sixth only, goes to the paternal uncle. Again, the case is 
exactly the same where, with her husband, a woman leaves children 
of her paternal and maternal uncles, for here also the husband 
takes his half, the maternal uncle’s children, in right of their father, a 
third, and the remaining sixth part goes to the children of the patcrnal 
uncle. Upon these three examples all similar cases may be conceived, 
without the trouble of repetition.—Col, B., Trans., p. 394. 


* It is the second case in the Sharaya ul-Isl4m.— Vide ibid, p. 411, 
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(g.) As in the case of there being a father, mother, widow, 
and two sons, a sixth is allotted to tho father, another sixth to 
mother, an cighth to the widow, and the remainder goes to 
the sons. 


“ There Á no room with us,” says the author of the 
Sharéya ul-Islém, “ for succession by tdstb, or lineal right,” 
so long as there exist any right by farizut, or appointment, 
of shares;—so that where there is an equal in the case, 
but he has no share appointed for him, the residue remain-' 
ing (after allotment of the appointed share or shares,) goes 
to him by virtue of karábat, or relationship.t As (in the 
case of there being) both parents or onc of them, and a 
son ;—or a father with husband or wife; or a brother with 
a husband or wife.+ 


XLVIII. If there are two or more heirs who 
inherit, not as sharers, but by relationship or resi- 
duary title, they take the estate in the proportion of 
their respective rights,—as in the case of there being 
two sons (1), or a son and a daughter (2). 


In the first case, tho two sons cyun/ly divido the estate among 
themselves, and in the second, the soñ takes two-thirds, and the 
daughter one-third} of the estate. 


ANNOTATIONS, 


xlvii, xlviii. If there be more than one heir ofa person deceased, 
some of whom do not exclude the others from inheritance, then attention 
must be paid to their titles and lines of descent, and if amongst them no 
specific sharer should appear, the property must be divided according to 
their own respective portions ;—as where, for example, a person leaves 
children, maleandfemale, in which case each of the former has double the 
portion of one of the latter; and where also he leaves brothers and sisters 
all by the same father and mother, or by the same father only, in which 
case the same rule is observed, and so on.—Col. B., Trans., p. 393. 


——— — ——— — — — — — — — — — — — 





* That is, for the succession of Asabut, or residuaries, as according to 
the Hanifites. 


t Shardya ul-faldm, p. 446, 


f Because a daughter with a brother of her own is no longer a spocific 
sharer, but becomes a residuary in conjunction with her brother, who in 
this case takes double the portion of his sister.— Vide ante, p. 180. 
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XLIX. The father of the deccased upon failure Lecruee 
of issue is not a specific sharér in the estate, but has — 
by law merely a residuary title to all that remains Principle. 
after distribution „of the shares,* if any (A) ;— 
with a son, he is mere sharer (2); while with a 
daughter, he is not only a sharer but also a resi- 
duary, as he participates with her in the residue 
remaining after they have taken their appointed 
shares ( 7).— Vide Principles 78, 84 et seg. 

(k.) Thus, if a person deceased should leave, for example, a 
father, n mother, and a husband, the mother in this case takes a 
third, iĝ not partially excluded hy brothers and sisters; the 


husban@also enjoys his appointed share, viz., a half, the remaining 
sixth is all that would go to the father.* 


(i.) If a man should leave a son and a father, the latter will 
get a sixth as his appointed share and no more, und the whole of 
the remaining estate will go to the Son. 


(j) If a man should Icave his father and an only daughter, 
the daughter takes a moiety, and the father, a sixth, as their 
specific shares, and then they divide the romamder between them 
in fourths. , * 

L. Grand-parents, paternal and maternal, upon Principle. 
failure of heirs as far as brothers and sisters and their 
children, are considered in the situation of immediate 
parents, or of a father and mother respectively.*— 

Vide Principle 126 et seq. 


LI. When the associates in succession differ in the Prnevle. 
channels through which they are connected (to the 


ANNOTATIONS, 


ee 


l. Should these ancestors stand single in succession, that is, 
upon failure of brothers and sisters and their children, then they are 
covsidered in the situation of immediate parents, or of a father and 
mother respectively.—Col. B., Trans., p. 391. 

li, lii. The most known or approved doctrine is that a third goes 
to a maternal uncle or aunt when with a paternal uncle or aunt, because 


* Col. B.. Trans., p. 383.— Vide Annotation at p. 181. 
nf 
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deceased ), then to each party goes the portion of the 
person through whom that party is connected (a).* 


(a.) As when there is a maternal uncle or uncles, with a 
paternal unclef or uncles (of the deccasefl), then the mother’s 
share, which is a third, gocs to the maternal (uncle) or uncles 
and the father’s share, which is two-thirds, goes to the patornal 
(uncle or) uncles.* ‘ 


If a man leave a paternal uncle of the half blood and a maternal 
aunt of the whole blood, the former will take two-thirds in 
virtue of his claims through the father, and the latter one-third in 
virtue of her claim through the mother, as the property would 
have been divided between tho parents in that proportion, bad 
they been the claimants imstead of the uncle and sunt. 





LII. Ifthere be both paternal and maternal relatives, 
then one-third goes to the maternal kindred even if there 
be only one,‘ male or female, and two-thirds go to the 
paternal kindred, even though there be only one, male 
or female.—-Sharaya ul-Islim, p. 451. Again,— 


ANNOTATIONS. `, ‘ ' 


that is the portion of the mother. And such is the case with a 
grandfather or grandmother of the mother with a father's guandfather 
or grandmother according to the doctrine which is.most generally 
received.—M ufatih. 


li, lii. Ifthere be paternal and maternal uncles and aunts, two-sixths go 
to the maternal uncle (or kindred), whether one or more in number, and 
whether of the malc or female sex, and the remainder goes to the pater- 
nal uncle or kindred, even if there be one, and that one—a male or 
female.—Irshad. 


The proportion of every person related to the deceased through one 
of his parents (whether related also through the other or not), provided, 
such person himself be not a specific sharer, is exactly the portion of 
that parent, or, in other words, is the portion of that person from whom 
the title or relation to the deceased, by however many intermediate steps 
is derived, whetL cr such means of consanguinity was a specific sharer or 
not.—Col. B., Trans., p. 385. 


* Sharáyu ul-Islam, p. 440. 
4 Maca. M, L., chap, ii, princ, 16, 
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Only the succession of brothers and sisters of the different Lecruns 
descriptions is not regulated in strict accordance with the YE: 
above general priaciple, but according to special rules, as 
will be observed upon a comparison of the mode of suc- 
cession of those relatives with that of their parents.* 


LIII. If the individuals related through one Principle. 
‘channel are in themselves of different descriptions, 
e then the share primarily and collectively received 
by them is divided among them in reference to the 
sources of variation or the sub-channels of relation- 
ship.— Vide Principles 128, 137, 139—143, 150, 
153 ef seq. 
LIV. The children of consanguinous heirs, if Principle. 
not in any way excluded, supply the place in succes- 


— — ——— — 


ANNOTATJONS. 


li, lii. The share of a maternal grandfather is exactly that of a 
mother, as is also that of a maternal grandmother, a paternal grand- 
father’s that of a father, and likewise of a paternal grandmother's. A 
paternal uncle also receives the portion of a father through whom he is 
related, as does also a paternal aunt; and a maternal uncle has that ofa 
mother through whom his title is derived, and likewise a maternal aunt. 
— Col. By Trans., pp. 386 & 387. 

liii. If there’are paternal uncles with maternal uncles, then a third goes 
to the maternal uncle (i.e., kindred), even though there be one, male or 
female, of any description, and if they (the maternal kindred) be of dif- 
ferent descriptions, they divide the one-third portion amoug them in the 
manner stated.— Rouzat ul-Ahkam, p. 46. 

liv, Children of sons take the portion of suns, and the children of 
daughters take the portion of daughters, how low soever in descent.— 
Macn. M. L., chap. ii, prine. 7. 

5 The children of a daughter or of two daughters supply the place in 
succession of their mother, taking either a half or two-thirds of their 
grandfather's estate, and also the surplus or return, should there be any, 
in the same manner as their mothers, if existing, would have done. 
Again, the children of a son supply the place of their father from whom 
their title is derived, aud enjoy his portion of the inheritance.—Col. 


B., Trans., p. 385. 
a 


— — ee — — — ae fe — — 





— — — — ae —— — 


* Vide Principles 117—126, 
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Lucrurs sion of their deceased or disqualitied (4) parents, 

' and proportionately (2) take those shares of the 

inheritance which would have devolved on them had 

they been;alive.—Vide Principles 103, 107, 109, 
139—143, 159, 160 & 164. : 


(k.) “ Disqualified, —that is, bocome a slave, an apostate, or. 
the like.—Vide Exclusion from Iuheritance. 


(L) “ Proportionately,”—that is, cach male related through an 
heir of the whole blood or of the half blood on the father's side, 
taking double the portion of each female of the same description ; 
and males and females related through the same mother only 
taking share and share alike. —VidePrinciples 117—125., 

Illustration. If we suppose an assemblage of the children of sons and 
daughters, each class takes the portion of inheritance which their 
own root or immediato ancestor would have enjoyed if in existence. 
For example, if a person deceased should lcave a son’s son and 


ANNOTATIONS. 

liv. The children also of a brother or sister, whether by the father’s or 
mother’s side, reccive exactly that portion of the inheritance, which their 
parent—such brother or sister—would have enjoyed, upon the same 
principle and by the same rule with grandchildren and ‘great*grand- 
children, whether their ancestor was a shurer or a residuary.—Col. 
B., Trans., p. 386. * 

The children, again, of uncles, whether paternal, and maternal, 
inherit the portions of their parents; and in gencral every branch as 
representing its root in succession receives by law the portion of inherit- 
ance assigned to that root, without any distinction whatsoever except 
this, that in the secondary distribution betwixt relations by both parents 
or by the father’s side, attention must be always paid to sex, the male 
having a portion adequate to two females, whereas amongst relations by 
the mother’s side only, in the distribution of their ancestor's portion 
males and females are alike, there being no preference to one over the 
other. This rule is universally prevalent amongst our doctors, and has ` 
by some been further extended in its application to the children or 
descendants of daughters, amongst whom, in their opinion, as equally in 
the femule line, no distinction of sex can be observed. This opinion is, 
however, now generally abandone’, and we may, therefore, lay it down 
as a fixed maxim, that amongst the children of daughters as of sons, the 
distribution is to a male, double the portion of a female, notwithstanding 
their rclation through the mother, considering them as in the place of 
immediate offspring, to whom the application of the sacred text is there- 
fore indispensable,—Col, B., Trans., p. 387. 
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children of a daughter, the former would receive two-thirds, and Lecrues 
one-third only would go to the daughter’s children. Upon the VIL 
Same principle, should there be children of a son's son, and a 
daughter’s daughter, the former would hawe two-thirds of the 
estate, and one-third goes to the daughter ; and if we substitute in 
the room of children a single daughter of the son’s son, the case 
is exactly the same, as such daughter being a descendant in the 
‘male line would still receive two-thirds or the portion of her root. 
, Further, if we suppose the deceased to leave children of his 
daughter's son, and a daughter of his son’s daughter, the former 
as descended from a female would inherit amongst them only one- 
third of his estate, whilst the daughter would receive two-thirds 
thereof.* ° 


The children of brothers or sisters by the same father and Further 
mother, or by the same father only, paternal grandfathers and Illustratione. 
grandmothers, paternal full uncles and aunts, if by the father’s 
side, and their children divide the portions of their inheritance 
enjoyed by them, to a male as much as the share of two females ; 
whereas the children of brothors and sisters by the mother’s side, 
maternal grandfathers and grandmothers, paternal half uncles and 
aunts if by the mother’s side only, maternal uncles and aunts of 
every description, and their children divide their portions of 
inheritarce as derived through the female line eyually without 
distinction of preference of scx whatsoever.* 


If we suppose the children of a brother by the mother’s side 
only, with the son of a sister of the same father, the former would 
receive only a-sıxth part of the estate as the appointed share of 
their father, to bo divided equally amongst them, and the remain- 
ing five-sixths would go all to the sister's son.* 


Lastly, we shall suppose an assemblage of the children of 
paternal uncles of different descriptions with the children of 
maternal uncles also varying in description, and here the primary 
distribution would be one-third of the estate to the latter class, 
and the residuum, or two-thirds, to the former ; secondly, the third 
assigned to the children of maternal uncles would be thus distri- 
Duted:—to those whose ancestor was related only by the mother’s 
side, a sixth part thereof, if one, or a third, in case of plurality, 
and the residuum to the fuil maternal uncle’s descendants, or to 
those of one related by the father’s side; but the final distribu- 
tion as to both these classes would be without distinction of sex, 
to a male the same portion with a female. With respect again to 
the two-thirds first allotted to the paternal uncle's descendants, 


* Col, B., Trans.. pp. 385—389. 
i D1 


Princi 


Princiy 
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the secondary distribution would be to those of a half uncle by 
the mother’s side, a sixth, or a third, in case of plurality, divisible 
equally amongst them without distinction of sex; and to those of 
full uncles, or of half uncles by the father’s side, all the remainder 
divisible amongst them, to a male double the portion of a 
female.—Col. B., pp. 389, 390. 


LV. Whenever an assemblage occurs of rela- 
tions by both parents or by the father’s side, with 
relations by the same mother only, the latter, if one, 
takes a sixth part of the estate, and a third in the 


` event of plurality (to be divided among them equally 


without distinction between male and female), and 
all the residuum goes to the relations by both parents 
(divisible to a male double the portion of a female), 
to the utter exclusion of the relatives by the same 
father only.* However,— 


LVI. In default of the relatives of the whole blood 
those by the same father only supply their place in 


succession. ; 
— —e * h 


ANNOTATIONS. 

Ivi. In default of the brethren or relatives by the same father and 
mother, those by the same futher only stand in their place. And the 
rule for them, when single or several, is the samef as is applicable to 
those of the whole blood.—Shardya ul-Islém, pp. 448 & 449. 

lvi. · A person related by the father’s side only supplies the place of a 
full kinsman upon failure of the latter.—Col. B., Trans., p. 336. 

Every person related to the deceased by both sides,—viz., the father’s 
and mother’s—in any degree of consanguinity, excludes from inheritance 
a person in the same degree by the father’s side only, and this whether a 
male or female, the latter being deprived of every title to succession.— 
Col. B., Trans., p. 332, 

The principle of exclusion by double tie or fall blood relationship is 
established by the following tradition of Imám Jaafer Séadth, recorded 
by Yazid Kanásí, in these words :—“ Your full brother by the same father 
and mother is preferred to your half brother by the same father only ; 


2 i ER 


* Vide Col. B.. Trans., p. 388. 
t Except, however, with espect to Return. Vide, pp. 222 & 223. 
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Thus, a brother, for example, or a sister of the deceased by the 
same father and mother, excludes a brother or sister being in the 
same degree by the same father only. The same principle like- 
wise applies to paternal uncles and aunts of the deceased, and also 
to maternal uncles and aunts, provided they are in one and the 
same degree of propinquity. “A paternal uncle, again, related 
by both sides, moaning thereby a brother of the deceased’s father, 
By the same father and mother, does not exclude a brother of the 
deceased by the same father only, nor even the son of such 

brother ; but certainly excludes an unele by the same father only.* 


If, for example, therefore, a person dying should leave a brother 
by the same father only, and a sister by the same father and 
mother, the brother could in this case take no part of the 
inheritance, which would descend entirely to the sister; and this 
rule universally applies not only to all brothers and sisters with 
regard to each other, and. to their cluldren in lke manner, but 
also to al] paternal uncles and aunts with rospect to each other, 
and to their descendants ; and likewise to all maternal uncles and 
aunts, and to their children, how dow soever.* 


Læcru 
VII. 


LVII. The husband or widow is not excluded by Principie. 


any of the deceased’s heirs, but happening to be with 
any of them takes his or her full or reduced share, 
as the’casé may be.t 


— — 








ANNOTATIONS. 

and also the son of your full brother is preferred to the son of your half 
brother only; your paternal uncle, the full brother of your father, to 
your paternal uncle, his brother by the same father only ; and the son of 
such paternal full uncle to the children of a paternal half uncle only.” 
Likewise, by a tradition of the Commander of the Faithful, quoted by 
Hadras in these words:—“Surely kinsmen by the same father and 
mother shall inherit in preference to kinsmen by the same father only.” — 
Col. B., Ttans., p. 334, 

> lvii. The husband and wife are (as any of them happen to be) associated 
` with any of the classes (of Reirs), and none of these two is excluded by any 
one on account of a general text ofthe Kurán. They take their appointed 
shares, and no more, unless there is no (other) heir by consanguinity or 
patronage (except the Jmém, whose non-existence never happens), when 
the surplus returns to the husband, though not to the widow.—Mufatib. 


—— — —— — —— — — 


* Col. B., Trans., pp. 332 & 333. 
+ Vide Principles 11, 12, 16, 86, 89, 96, 124, 163 & 164, 


Lecrovns 
VIL. 


Principle. 


Illustrations. 
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LVIII. Where therewre male and female heirs of 
the same degree of a class and of the same side, 
there each male, has double the portion of each 
female (e).— Vide Principles, 84, 85, 118, 149 & 153. 


(e.) If there be a daughter and a son, the latter would take 
double the portion of the former. Such also is the case between 
the daughter of a daughter and son of a son, as well as brother 
and sister of the whole blood, or of those of the half blood on the 
father’s side. 


The children of brothers or sisters by the same father and 
mother only, or by the same father only, paternal grandfathers and 
grandmothers, paternal full uncles and aunts, paternal half uncles 
and aunts if by the father’s side, and their children divide the 
portions of inheritance enjoyed by them, to a male as much as 
the share of two females.* 


— — — — — —— — — — 
— — — — = 


f 
ANNOTATIONS, 


ivii. No claimant has a title to inherit with children but the parents 
and the husband and wife.—Macn. M. L., chap. ii, prince. 6. 


Those who succeed by virtue of marriage-are the husband+and wife, 
who can never be excluded in any possible case; and their shares are 
half for the husband, and a fourth for the wife where there are no chil- 
dren, and a fourth for the husband, and an eighih for the wife, where 
there are children.—Jbid. ` ‘ 


These principles of law are established as well by the unanimous 
assent of most of our doctors, as by the express traditions of the two 
holy £méms,f on whom be peace, reported by Zararah in these words :— 
“ Not one of the creation of God cau inherit with a child of the deceased, 
except the immediate parents and the husband, or wife; should there 
be no immediate children, grandchildren, whether male or female, 
supply their place in succession; those from a son inheriting the 
share of a son, and those of a daughter taking her portion of the in- 
þeritance; and be these ever so remote in descent, whether two of 
three generations, or more, still they inherit thé portion of the immediate 
offspring, and exclude from succession every description of heirs that 
a child begotten by the deceased would have excluded if in existence. 
Col. B., Trans., p. 325. 


SETS ——— — ——— — ————— —— —————— —— — ear ene 


* Col. B., Trane., p. 387. 


t Mukammad Bákir the fifth Imám, and his eon Jaafir Saádik, or tho 
just.—Col. B., p. 325. 


$ 
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LIX. The only exceptions to the above rule are Lrorme 
the individuals related by the same mother only, be 
since males and females so related inherit in equal 
shares (f )—Vide Principles 124, 125 150, 152, 

153 et seq. > 


ə (f.) Thus, if there be a brother or sister by the same mother Illustrations, 
alone, he or she gets only a‘sixth, but if there be a brother and 

egieter, a brother and sisters, a sister and brothers, brothers 

or sisters, or brothers and sisters of this description, they 
collectively get a third, and divide it among themselves in equal 

shures without any preference being given to the male sex. 


The children of brothers and sisters by the mother’s side, 
maternal grandfathers and grandmothers, paternal half uncles and 
aunts if by the mother’s side only, maternal uncles and aunts 
of every description and ‘their children, divide their portions of 
inheritance, as derived through the female line, egually without 
distinction or preference of sex whatgoever.* 


LX. The right of primogeniture is partially Principe. 
recognized in this branch of Muhammadan law 
though not at all in the Sunni branch.f 


a oos On Increase and Return. 


The doctrine of Increase is not- recognized in the law of 
the Imgniyah school. Consequently,— 


LXI. If the shares of the heirs happening to be Principic. 
in a case cannot be given in full, by reason of those 


— — — — —— — — — 
— — — 


ANNOTATIONS, 


lix. Amongst the relations by the mother's side only, in the distri- 
bution of their ancestor’s portion, males and females are perfectly alike, 
there being no preference of one over the other.—Col. B., Trans., p. 387. 


æ lxi. When a property falls short in distribution of all the appointed 
shares, and which can only happen when a husband or widow interferdés, 
all our doctors are agreed that the loss or deficiency must invariably fall 
upon daughters or sisters of the deceased by both parents or by the 
father’s side : in other words, there are only four of the appointed shares 
of inheritance which can be affected by deficiency arising in the distribu- 


PEE ENEA PEE E E 


Cal. B., Trans., p 


T . 387 
t Vide Principles 81 


& 82. 
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shares or parts exceeding the integral, then recourse 
is not had to the process of Increase,* but the shares 
of the heirs other than those related by both parents 
or by the same father only, aresgiven in full, and 
the remainder is given to the latter. So the defi- 
ciency falls on a relative or relatives cf the whole, 
blood, or of the half blood on the father’s side accord- 
ing as may happen to be in a case. 

Thus the Shardya ul-Islém:—“The oul or Increase is null 
(batil) with us.” “The occasion for it arises in consequence of s 


conflict between the claim of a husband or wife, with the claims 
of other heirs, and in cases of that kiud the loss falls on the 








——— — — — — — —— — 


ANNOTATIONS. 


tion, viz., the share of one daughter and two or more daughters, the 
share of one sister and of two or more sisters by both parents or by the 
father only.—Col. B., Trans., p. 395. 

‘The legal nnmber of shares into which it is necessary to make the pro- 
perty, cannot be increased if found insufficient to satisfy all the heirs 
without a fraction, In such a case a proportionate deduetion will be 
made from the portion of such heir, as may, under certain cj: cumstances, 
be deprived of a legal share,‘or from any heir whose share admits of 
diminution. For instance, in the case of a husband, a daughter, and 
parents. Here the property must be divided into twelve, of which the 
husband is entitled to three or a fourth, the parents to two-sixths or 
four, and the daughter to half; bat there enly remain five shares for her 
instead of six, or the moiety to which she is entitled. In this case, 
according to the ort hodox (i. e, sunni) doctrine, the property would 
have been made into thirteen shares ; but according to the Imamiyah 
tenets, the daughter must be content with five shares that remain, 
because in certain cases her right as a legal*sharer is liable to extinction ; 
for instance, had there been a son, the daughter would not have beens 
entitled to any specific share, and she would have become a residuary ; 
whereas the husband or parents can never be deprived of a legal share 
under any circumstance.f—Macn. M. L., chap. ii, prive. 31. 





* As it is the case according to the law of the sunni school, Vide 
pp. 228—231 of Lecture VI, @livered in 1873. 

t The above, specially tho argumentative parts thereof, are not quite 
correct, as will be known by comparing the same with the dicta of the 
paramount authorities cited in the body hereof, 


t 
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father,* on a daughter or daughters, or on the persons (as g 
sister or sisters) related by both parents or by the same father 
alone, and not on those related only by the mother’s side. As, 
when a deceased (person) has left a husband, both parents, and 
a daughter; or a husband, a parent, and two or more daughters, 
or a widow, both parents and two daughters; or a husband with 
relatives by the same mother only, and a sister or sisters by 
both parents or by the same father only.—P. 446. 


Although the author of the Shardya ul-[sldm has, in the above Remarks. 


* passage, included the father among the persons on whom the 
deficiency should fall, and although he has mentioned the father 
in the first, second, and third of the above examples given by him, 
yət it does not appear that, even in those examples, the.deficiency 
falls on him. It is clear from the subjoined passage of the 
Irshad, in which though the father is, in like manner, included 
among the heirs on whom the deticiency falls, yet, in the examples 
given, a full share is allotted to the father without any deficiency 
or deduction. 

“A defective divisor is that whigh dous not suffice to pay the 
portions of (all) the sharers on account of the intervention of a 
husband or wife. The deficiency falls on daughters, father, and 
relatives by both parents or by the father alne. As when ‘a 
person dies leaving a father, mother, husband and two daughters, 
the divjstr of their sharc"is twelvo—of which, the shares of the 
father and mother are four (two or one-sixth of each), the shake 
of the husband is three, and the remainder, which is five, becomes 
(therefore ) the portion of the daughters, though their (full) sharé 
amounts to eight; thus a deficiency of three falls on them,”—— 
Irshad. 

In fact it appears to have been decided by the generality of the 
Learned that the deficiency should fall on the persons related by 
both parents or by the futher alone, but zot on the father himself, 
not also on any other relative. 

Thus the Rouzat ul-Ahkém :—“ When the root of the case or 
the divisor falls short of the shares happening to be in a case, 
the rule is that the deficiency should fall on those persons on 
Ahom return is conforrod, except on the husband or widow. Thus 
when it is supposed that a woman died leaving no heirs excepting 
her husband and two sisters, then the root of the case, that is the 
divisor, must be siz, of which half must be given to the husband 
without any deduction, the same being his share, and the deficiency 





* In other parts of the Shardya ul-Islim ifis laid down that the defi- 
ciency falls on the daughters, or on the sisters of the whole blood, or of half 
blood on the father’s side without any mention of the father.—Note by 
Mr, Neil Baillie. See ante. p. 202. 
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must fall on the sisters, because the deficiency is to fall on the 
person who (in other cases) gains an advantage (by return). The 
deficiency falls on no other (heir) except a daughter or daughters, 
a sister or sisters by both parents, or by the same father only. 
The Muhakkik has, in the Shardya ul-Islém ond Najiyah, included 
the father as being one of those om whom the deficiency falls, but 
that is erroneous, as has been decided by the generality of the 
Learned.”-—Rouzat ul-Ahk&m, p. 24. ‘ 


“When a deficiency occurs in the root of the case or the: 
divisor, the same falls on the paternal relatives,* and not on the 
maternal relatives ; in the same manner, as when there remains 
any portion of the divisor, the same goes (by return) exclusively 
to the paternal relatives,* the maternal kindred having no title 
to participate therein. The difference of opinion existing upon 
this point has been stated in the section treating of the mother’s 
relatives.”"—Jbid, p. 45. 


So also the Mafátih ;—“ Tf all the heirs are sharers, the share 
of each will be given to him or to her; but if the property fall 
short of their shares, then the deficiency will fall on a daughter, 
or daughters, or on a sister or sisters by both parents or by the 
same father only, and not on any other,—as there is no Oul or 
Increase with us.”—P. 476. 


In another part of the Zrshdd it is clearly laid down that the 
deficiency does not fall on the father, nor on the mother, nor on the 
husband, nor on the wife. The passage laying down the above is as 
follows :—“ If the residue remaining after allotiwent of the share of 
one of the spouses, and one of the parents, or of both parents, be 
less than the share to which a daughter is entitled, then the 
deficiency falls onthe share of the daughter and not on the shares 
of the others.—Irshad. 


On Return. 


When a sharer or sharers and a residuary or residuaries 
happen to be in a case, then what remains after allotting 
the appointed share or shares goes to the residuary oy 
wosiduaries ;—as in the case of there being a parent or 
parents, and a son or sons, a sixth is allotted to A parent 
or to each of the parents, and the remainder goes to the 
son or sons as the case may be. And when there are only 
residuaries, or only a single residuary and no sharer, then 





— 


* Here by “ paternal relatives” is meant “persons related by both 
parents, as well as those related by the same father only.” 
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the whole property goes to the residuary or residuaries as  Ladvene 
the case may be;—as in the case of there being an only ‘Vil. 
brother, or two or more brothers by both parents or by the 
same father only, the whole property at once devolves on 
the brother or brothers. But,— 


; LXII. When there is only one sharer and no Prnopie. 
residuary (p), or no other heir egual to that sharer (9), 
e then the sharer first takes the appointed share and 
the remainder reverts to him or to her by return. 
(p.) If a person dies leaving only a father surviving him, the 
whole property goes to him in virtue of his relationship. So also 
to the mother (ın the above circumstance ), though (first) a third 
as her appointed share, and then the remainder by return.—Rouzat 
ul-Ahkém, p. 32. 


As, when there is only a brotherless daughter, or a brotherless 
full sister, she first takes her appointed share which 1s a moiety, 
and then the remainder reverts to her by return. 

(7) When there ts a daughter with a brother (of the deceased), 
or sister with a paternal uncle, the daughter or sister takes first 
her appointed portion, and then the remainder reverts to her, 
— “she ıs nearer {6 the deceased.—Sharéya ul-Islém, pp, 

4l. 


LXII. When there happen to be in a case only Principle. 
sharers, and, the property exceeds their shares, then 
the excess returns or reverts to all of them in the pro- 
portion of their respective shares, if ali of them are 


— — — 
— — 





ANNOTATIONS. 


lxii. When the heir is a sharer (zú-farz), be takes his appointed por- 
tion as such ; and if he has no ¢gual,—that is, 1f there is no other heir in 
the same degree,—he takes the surplus also by return or reversionary 

» “title —Shariya ul-Islim, pp. 440 & 441. - 
lxũi. If, after arrangement, the root of the case or the divisor exceeds 

the shares of the sharers, and there be no (other) person to whom the 
excess should go, then, in that case, it must return or revert. Return 
is conferred on a daughter or daughters, sister or sisters by the same 
father only or by both parents. With vespegt to return being conferred 
on the brethren by the same mother only, there is a difference of opinion, 
which will be presently stated. Return is also conferred on the parents, 
aud on the husband.—Rouzat ul-Ahkam, p. 30.— Vede post, pp. 222 & 223, 

R i El 
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entitled to the return (r), otherwise, only to those of 
them who are entitled thereto (s). 

(r) When a person dies leaving a daughter and a father as 
heirs, the daughter's share, in this case, being a moiety, and the 
father’s, a sixth, the root of the case, or the divisor, must be six, 
of which half or three-sixths being given to the daughter, and 
one-sixth to the father, there remain two-sixths, which, in fourths, 
revert to both of them in the proportion of their respective 
shares.—Rouzat ul-Ahk&ém, p 30. 


— — — — — — — 
— — — — — — — 


ANNOTATIONS. 

Ixiii. Under the third and last supposition regarding an estate to be 
distributed, vie. that a surplus thereof shall remain after payment of all 
the shares, we observe that this surplus reverts by our law to the con- 
sanguinous sharers in proportion to their respective shares, and is divi- 
sible amongst them either by fourths or by fifths; for the return, or 
reversion, admits of no other distribution. Thus, if there be one 
daughter and the mother of a person deceased, the latter takes first the 
appointed share, or a sixth part of the property, the regular divisor 
being six: the daughter has her moiety, or three parts produced by 
this division ; and the remaming two-sixths are divided betwixt them 
by fourths in the return, one-fourth to the mother and three to the 
daughter, corresponding, this latter divisiog, obviously tc their original 
shares of the inheritance. If, again, with a daughter there be both 
father and mother of the deceased, each of the latter taking first a sixth 
part of the property, and the daughter her half or three-sixths thereof, 
the surplus in this case of one-sixth returns to all proportionately, and is, 
therefore, divided into five parts, one-fifth thereof to each of the parents, 
and the remaining three to the daughter. Buta more simple and easy 
method of distribution, in examples of this nature, occurs by a primary 
arrangement of their shares, in cases where return is by fourth parts 
into four, and where by fifteenths into five ; and thus in the first example 
the mother would at once receive a fourth part of the estate, and three- 
fourths go to’the daughter. Hence in every case where the surplus or 
return is divisible by fourths, a primary arrangement of the whole estate 
“hto four parts must obviously answer all the purposes of distribution ; 
and, in like manner, where by fifths, an arrangement into five will pro- 
duce the true shares without any fraction.— Col. B., Trans., pp. 398 & 399, 

Ixiii—Ixxiii. Where the assets exceed the number of heirs, the 
surplus reverts to the heirs. The husband is entitled to share in the 
return; but not the wife. ‘The mother also is not entitled to share in 
the return, if there are brethren; end where there is any individual 
possessing a double relation, the surplus reverts exclusively to such 
individual.—Macn. M, L., chap. ii, princ. 32, 
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(s.) If, in the above case, there had been the mother instead Kavros 
of the father, then she would have got the same one-sixth as her i. 

pointed share, and one-fourth of the romainder or surplus as 
the father got ; but, had there been also brethren in the case, then 
the mother would have been deprived of the share in the surplus, 
because brethren, though themselves excluded, not only reduce ’ 
the mother’s share from a third into a sixth, but also deprive 
‘her of the surplus.* : 


* Special Rules.— 

LXIV. The whole of the surplus goes to a brotherless Principle. 
daughter in the case of her being alone or with one of the 

ouses, or with both parpnts and the husband or, wife Ses 
the deceased); but it goes partly to her and partly to the 
parents if the husband did not happen to exist; as also partly 
to her and partly to one of the parents if the other parent 
did not happen to be in esse.* 


LXV. The surplus returns to two or more brotherless Principis. 
daughters, wholly if they be alone or with one of the 
spouses, but partly to them (i e., such daughters) and partly 
to a single parent, if the other parent and the husband of 
the deceased did not happen to exist.+ 


LXVI. "Tho surplus goes to a single parent, wholly if Principle. 
alone or with one of the spouses, but partly, if there be 
in the case a brotherless single daughter with or without 
a husband or wife of the deceased, or two or more brotherless 
daughters without the husband of the deceased ; in either of 
which cases, the surplus goes partly to the parent and partly 
to the daughter or daughters. t 
LXVII. The surplus returns to both parents, wholly if Principle. 
they be alone or with one of the spouses, but parity, if there 
is in the case no husband, but a single daughter, who would 
take the other part.§ + 
a LXVIII The mother with her husband is entitled to a Princpie, 
= portion © fifth) of the surplus only when there is with 
them a daughter of the deceased,|| and not otherwise (t); 


Camas 


— — — — —— — — — — — — — — — — — 


*Vido Principles 72, 73, 83, 88, 89 & 90. 
t Prde Principles 72, 73, 89, 20 & 97. 
t Vide Principles 72, 73, 78°88 & 97. 
§ Vide Principles 72, 78, 90 & 93. 
| Vide Principles 90 & 93, 


Principle. 


Tilustration. 
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but if brethren” of the deceased intervene in the case, then, 
even in the event of there being a daughter the mother is 
not entitled to the above, but the father gets one-fourth 
of the surplusf , 


(t) As where a person leaves her father and mother him 
surviving, but no daughter, then the mother gets only her full 
share, one-third, and the remainder goes to the father.— Vide Prin- 
ciple 89. ; 


LXIX. Where, in the second or third class, there 
are several sharers of the same degree or rank, the 
surplus returns or reverts to those related by both 
parents, to the exclusion of* those related by the 
same mother only, as well as to the exclusion 
of those who are related by the same father only. 
The latter are deprived by the whole blood rela- 
tions not only of the surlpus but also of the 
inheritance in general (u). 


(w.) Thus, if a person leave a brother or sister by the same 
father and mother, with a brother or sister by the same mother 
only, the latter receives but a sixth part of the estate, and the 
remainder goes to the relation by both parents, whether s speci- 
fic sharer or not, by reason of lis uniting two causes cf relation- 
ship to the deceased, viz., the paternal and maternal] sides, in con- 
sequence of which he enjoys a natural preference in suecession 
over the relation by the one side only ; and, further, because the 
loss or deficiency, should there be any,—as where a husband or 
widow of the deceased interferes,—must invariably fall on the rela- 
tion by both sides, as already explained, whence obvious justice 
would necessarily dictate his superior title to the surplus or return, 
when these do not interfere, to make up for his loss in the other 





— ~~ — — — papa 


ba è 
ANNOTATIONS. 


(xviii. If a person leave both parents and no children, then a sixth '- 
goes to the mother, if there be brethren to exclude her, while a third 
(gues to ber) if there be no such excluders, and the remainder goes 
to the father,—Rouzat ul-Ahkém, p. 32. 








* Here by “ brethren” isgneant two or more brothers by both parents 
or by the — father only, apr least one brother and two sisters, or four 


sisters of that description.— Vide Exclusion from Inheritance. 
+ Vide Principles 91, 94. 


$ é 
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event ; and this doctrine is particularly supported by a tradition Lawrem 
of the Imém Muhammad Bákir, on whom be peace, recorded by viL 
Muhammad Ibnu Muslim, in these words -—‘ I inquired concern- 
ing the son of a sister by the father’s side with the son of a sister 
by the same mother onl% He replied, ‘ To the latter a sixth part 
of the estate, and all that remains to the former.’” Now it is 
evident that, if the relation by the father’s side were not expressly 
pfeferred, the surplus or residue in this example, after distribution 
of a half and a sixth, would necessarily have been divided betwixt 
the sons of both sisters by fourths, in proportion to their specific 
shares ; whereas this decision clearly demonstrates the exclusive 
preference to one. And if this preference is expressly conferred 
on the relation by the father’s side, it must belong to one by both 
parents a fortiort.*—Col. B., Trans., p. 403. 


However, — 
LXX. In default‘of their excluders, the relatives Principle. 


by the same father only supply their place in suc- 
cession to the inheritance.” ° 


— — ee ees eres 





ANNOTATIONS, 


Where there irany individual possessing a double relation, the surplus 
reverts exclusively to such individual. — Macn, M. L., chap. ii, 
princ, 32. 

ixx. The person related by both parents excludes the person who is 
related by the saráe father only. The former excludes also the person 
or persons related by the mother alone from participation in the surplus, 
but not from the appointed share, provided they be equal in the proxi- 
mity of degree,—Mafatib. 

Where there are brethren by the same mother only, with those related 
by both parents, or by the same father only, then such maternal kindreds 
if one, gets a sixth of the inheritance, and a third, if two or more in 
mimber, and the remainder goes to the brethren related by both parents, 
ov (in their default) to those related by the same father only, accord- 

-“ing to the doctrine most generally received.—Rouzat ul-Ahkam, p. 46% 


The second general rule regarding inheritance to be described is 
that,“ Every person related to the deceased by both sides, viz., the 
father's and mother's, in any degree of consanguinity, excludes a person 
having the same relation by the mother's side only, from all title to the 
residue or surplus of an estato after a of shares, but not from 





* Vide, however, Principle 171. 
f 
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But though they do so by general assent, yet there is a 
difference of opinion with respect to their taking the whole 
of the surplus like the whole blood relatives, for some of the 
doctors are of opinion that they take the whole, excluding 
the maternal kindred from the same, but allowing them to 
take only their appointed share, while the rest of the 
doctors maintain that where there are relatives by the same 
father only, and those by the fame mother only, the latter 
take their appointed share, and also participate with the 
former in the surplus, if any, proportionately to their 
original share. 


Thus the Rouzat wl-Ahkam :— Some of the’ learned, 
however, have asserted that the surplus should be divided 
between these (that is, between the brethren or relatives by 
the same mother only, and those by the same father only). 
The most approved doctrine, however, is that there should 
be a compromise (between them). 


The Sharayu ul-Islam is more explicit on the point. It 
is as follows :—“ If there is a surplus, as in the case of there 
being only one (sister) on the mother’s side and a sister by 
both parents, the surplus gocs to the (latter )sister exalusively. 
But if (instead of a sister by both' parents) there ‘were a 
sister by the same fatheronly, would she also have this special 
right to the surplus remaining after satisfying the sharers ? 
This question has been answered in the affirneative, because 
the deficiency, if any, by reason of the contending claim of a 
husband or wife, falls upon her.’—Shardya ul-Isliém, p. 449. 


ee — — — — — 
— — — — 





ANMoOI ATIons. 


his appointed share of inheritance, provided they are both tn the same 
degree; for a paternal uncle having this full relation does not exclude 
a sister of the deceased by the mother only, either from her residuary 
ditle or her appointed share, by reason of their disparity in the degree. "s 
Col. B., Trans., p. 335. 

lxx. “It is further to be remarked that a person related by the 
father’s side only supplies the place of a full kinsman upon failure ot 
the lattar in all cases, and therefore excludes those related by the 
mother’s side, from all residuary title, in like manner as the former.”"— 
Col. B., Trans. p. 336. This passage, being contrary to the approved 
dot trine as inculcated in the passages contained in the body of this and 
the following page, must be held to be incorrect. 


t 4 
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It has been maintained (on the other hand) that the sur- 
plus would revert to those connected by the same mother 
only, as well as to the sister or sisters connected by the 
same father only, (in fourths or in fifths gs there may be one 
or more of them), on account of the equality of the degree; 
aa this opinion is preferred.—Sharaéya ul-Isl4m, p. 445. 

Thus,— 

LXXI. According to the preferable doctrine, 
‘where there are relatives on the father’s side only, 
and those on the mother’s side only, and both equal 
in degree and rank, the latter not only take their 
appointed share, but also participate with the former 
in the surplus, if any, in the proportion of their 
original share (v). 

(v) Asg ın the case of thore being a sister by the same father 
only, and a sister by the same mother only, first the former takes 
a half, and the latter a sixth, as thêr appomted shares, and then 
the surplus, which 18 a third, is divided between them ın ivurths, 
of which the former gets three parts, and the latter one part, as 
being proportionate to their original shares. 


LXXIL “The huSband is entitled to the surplus 
when there is no other heir, except the Zmdm. But,— 


— — — — — — — 


e ANNOTATIONS 

Ixxii, Ixxni. 44 husband and wife have each their appointed shares 
of inheritance in every possible situation, and the remainder of the 
estate, only after payment of these, descends to the other heirs, whether 
by consanguinity or patronage, if such exist; if otherwise,—as where a 
wife may die leaving no heir of any description, save her husband, and 
the succession is thus limited to hun, and the Jmém, or public treasury,— 
the husband, in this event, takes not onlyh is appointed share, mz., a 
Malf but has also a residuary tftle to the remainder. Such at least, is 
the mostcommon and prevalent doctrine, which, further, the two Sharkka 
as well as Sayyid Afurtazé have declared‘to be incontestable, by reason» 
of an authentic tradition related by Abú Basir in these words: “I was 
present with the Imdm Jaafar Saadık when he assembled the people to 
prayer, and was informed of a woman's decease, who had left her hus- 
band, and no other heir. He replied, ‘The property goes all to ber 
husband,'” And another decision of the same mám, in the case of a 
woman who left her husband, and no other r&ations known, viz., “ The 
succession is for the husband entirely ;" as well as several other authentic 
documents to a similar effect.—Col. B., Trans , pp. 338 & 338. 


A 


Lacrork 
vu. 


P. rincple, 


Principle. 
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LXXII. The surplus never returns to a widow: 
when there is no other heir, the Zmám (whose failure 
— happens) takes the same excluding her there- 

rom. : 


With respect to the widow's being or not being entitled 
to the surplus, there are different opinions; but the right 
doctrine is that the surplus does not return or revert to her. 


Thus the Irshád :—“ If the deceased has left no heir 
except her husband, then the whole inheritance goes to him, 
—half as his appointed share, and half by return. If 
the deceased has left no heir except a widow, then a fourth 
of the inheritance goes to her, while with respect to the 
remaining three-fourths there are three different opinions. 
Some of the Doctors say, that the same belongs to the /mém ; 
some assert that the same must revert to the widow; while 
others affirm that the above should go to the /mém if he is 
visible or present, otherwise to the widow.” 


So also the Mafátıh —“ They (the husband and wife) 
take their appointed shares, and no more, unless when there 
is no (other) heir, either by consanguinity @r for special 
cause, save and except the Jmdm, in which case, the surplus 
remaining after allotment of the husband’s share returns 
or reverts to him according to the opinion most generally 
received. The surplus never returns to the wilow according 
to the most approved opinion. 


So also the Rouzat ul-Ahkém :—* Know that if something 
remains after allotment of the share of the husband or wife, 
the same goes to the other heir, if any (in the case), 
whether such heir be by consanguinity, or for special cause, 
and whether he be a sharer, or no sharer. If there be no such 
person except the Imám, then the remainder is to return to 
the husband. With respect to return being conferred on 


——— ieee — — 


ANNOTATIONS. 


lxxiii. It is otherwise in the case of a husband's decease leaving no 
heirs of any description save his widow, for she receives only her 
appointed share, ozz., a foncth part of his property, and the remaining 
three-fourths go to the Jmém, or public treasury, as a widow bas no 
residuary title in any situation whatsoever.—Col. B., Trans , p. 389. 


« 
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the wife, there are different opinions. The first of which is, 
that the residue returns to the mám, and not at all to the 
widow,—and this opinion is the most generally received and 
approved one.—P. 39. A 


The Skaráya wl-Istém ig decisive on the point. The 
above is as follows :—“ There may be neither an heir by 
blood nor any by special connexion other than a husband, 
in that event the husband has his half, and the remainder 
“by virtue of the return or the reversionary right, while the 
widow is restricted to her fourth. Upon this point, how- 
ever, there are three different opinions. According to one 
of these she takes the remainder by virtue of the reversion- 
ary right; and according to another, it never reverts to her ; 
while according to the third opinion it reverts to her in the 
absence of the Jmdm, but not if he is present.”—P. 445. 


“ The surplus never returns or reverts to a wife; not also 
to a husband except in the single case of there being no 
other heir than the Imám.” —Shåráya ul-Islain, p. 441, 


The conclusion therefore is, that— n 


LXXIV. The surplus remaining after allotment Principle. 


of the husband's share reverts to him if there is no 
ther Ler except the Zmám; but if there is any other 
heir,—be he even the deceased’s manumitor or surety 
for offences,—the surplus goes to him to the exclusion 
of the husband. As respects the widow, the surplus 
never reverts to her, but goes to any other heir that 
may happen to exist at the time, even to the Jmam, 
who is the last of all heirs, and whose existence is 
always recognised. ` 


Fl. 


Principle. 


4 


LECTURE VIIL 


Les nee 


GENERAL AND SPECIAL RULES OF SUCCESSION OF ALL 
THE THREE CLASSES OF CONSANGUINOUS HEIRS. : 





On the Succession of the First Class. 


THE first class comprises, as already stated,* the deceased’s 
parents and children how low svever. Consequently,— 


LXXV. The co-heirs of the parents of the 
deceased are, in general, his or her husband or 
widow,f and children of the first degree, in default of 
whom, those of the second degree, failing them, those 
of the third degree, and so on; and vice versd.— Vide 
anie, pp. 190—194. 


- — — ~— — — 
— — — — — — — — 


ANNOTATIONS t 
& w 


Ixxv—Ixxvii. The father and mother of a person deceased inherit 
with bis children, his children’s children, and his children’s children’s 
children, and so on; whereas grandchildren do rot inherit with the 
immediate offspriug of the deceased, nor do great grandchildren with 
the latter; but, on the contrary, cach degree of posterity totally 
excludes that more remote from any title to succession. Further, no 
member of the two following classes can inherit, whilst any individual, 
even a female of this series (ie , class) exists, and however remote in 
descent such female may be. ‘hus, a g’andfather of the deceased cannot 
inherit with any one of the immediate perents, nor of the children how 
low soever; and, in like manner, a‘brother of the deceased is completely 
exclnded by the existence of any member of this series ; as are also all 


“uncles, both paternal and maternal, whom we shall hereafter describe ` 


as being placed in the third series of consanguinous heirs.—Col. B., 
Trans., p. 324. 

No claimant has a title to inherit with children, but the parents, or 
the husband and wife.—Macn. M. L., chap. ii, princ. 6. 
she aa 


* See antr, p 176 ct req. 
t Vide unte, pp. Lil & 112, 


i 





ON THE SUCCESSION OF THE FIRST CLASS. 227 


LXXVI. At the same time, one parent of the Leora 
deceased is the co-heir of the other, and the children “Z 
of the first degree, that is the immediate children, are pyincipte 
co-heirs with each other as also with the parent or 
parents (as the case maybe), and so are the children 
of each succeeding degree. Hence,— 


. LXXVII. The deceased’s parents inherit with rracpr. 
their own co-heirs as above, and these with them, 

to the exclusion of all other relatives. As regards 

the deceased’s ehildren in particular, the nearcr, 
whether male or female, excludes the more remote of 

them as well as the members of any other class, 

and inherits alone or with his or her own co-heir 

or co-heirs (if any), since a co-heir is never ex- 
cluded by a co-heir.— Vide ante, pp. 190—197. 


— 
— 


Te 
ANNOTATIONS 


It is further to be observed of these descriptions, that no member, 
even the nearest one, as a father, for example, of the deceased, can 
exclude from succession the most remote of the other, as a great grand 
child; bpt, on the contrary, this exclusion by proximity of degree takes 
effect only where the heirs are of one and the same description, like a 
son, for instance, or a daughter of the deceased, who ne essarily 
excludes a grandchild from inheritance.—Col. B., Trans., pp. 324 & 325. 


Ixxvii. Not one of the creation of God can inherit with a child of the 
deceased, except the immediate parents and the husband, or wife; 
should there be no immediateNchildren, grandchildren, whether male 
or female, supply their place in succession. those from a son inheriting 
the share of a son, and those of a daughter taking her portion of the 
ihheritance ; and be these ever so remote in descent. whether two or 
three generations, or more, still they mheiit the portion of the immé# 
diate offspiing, and exclude from succession every description of heirs 
that a child begotten by the deceased would have excluded if in 
existence.—Col. B., Trans , p. 325. 


Both parents or one of them inherit together with a child, a grand- 
child, or a great grandchild; but a grandchild docs not inherit together 
with a child, nor a great grandchild together with a grandchild. — 
Maen. M. L, chap. ii, princ. 4. 


Principle. 


Principle. 
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LXXVIII. If the father be alone, the (whole*) property 
goes to him; and if the mother be alone, a third of the 
property goes to her (as her appointed share), and the 
remainder returns or reverts to her.t 


LXXIX. If there be both parents (and no child, nor the 
husband, nor the widow of the deceased), then a third goes 
to the mother, and the remainder to the father. But if 
there be also brethren (a) of the deceased, the share of the 
mother is (reduced to) a sixth, and the father has the 
remainder, while the brethren have nothing + ~ 


(a.) Here by “ brethron” is meant two or moro brothers by 
both parents or by the same father only, or at least one brother 
and two sisters, or only four sisters of the above description.— 
Vide Partial exclusion from Inheritance in Lecture X. 


LXXX. If there is only a son (and no other heir of 
equal degrec), the whole property goes to him: if there are 
two or more sons, they inherit the property in equal shares.+ 


LXXYT. The eldest child, if male, and not prodigal and 
deficient in understanding, is to have the wearing apparel, 
ring, sword and Kurán,ł of his father, and is liable for the 
fulfilment or performance of what Was due by the deceased, 
aiz, prayers and fasts. The eldest son’s right to those arti- 
cles accrues, however, upon the father’s having left property 
other than the same, but not otherwise.§ ‘ 


ANNOTATIONS. 


Ixxix, The father of the deceased, upon failure of issue, is not a 
specific sharer in the estate, but has a residuary title to all that romains 
after allotment of the specific shares, if‘4any ; if not, he at once takes the 
whole.— Vide Col. B., Trans., p. 383, 


lxxxi. On a distribution of the estate, the elder son, if he be worthy, 


eṣ entitled to his father’s sword, his Kurdn, his wearing apparel, and his , 


ring.—Macn. M. L., chap. ii, princ. 33, 





* Irehad., 
t Shardya ul-Islám, p. 16. 


{ According to the Jrajdd. not only the above articles, but also tho 
father's ship and boat, if any. 


§ Skardya ul-Jelém, p. 448. 
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LXXXII. If the eldest child be a female, she is not Lrorms 
entitled to those articles, but they are to be given to the VIE 
eldest of the male children.* Principle. 

LXXXIII. If there is only a daughter, half goes to her Principle. 
(as her appointed shate,f) and the remainder reverts to her 
by return: if there are two or more daughters, they have 
$wo-thirds (as their appointed shares,f) and the remainder 
by return.t : 

* LXXXIV. If there are (children of) both sexes, then prneple. 
the property is inherited by them according to the rule— 
“to each male goes the portion of two females.” 

LXXXV. When there are both parents, or one sof them, Principle. 
combined with children (of the deccased), then a sixth goes 
to cach of the parents, and the remainder to the children, 
equally if they are all males; but if thero is a female or 
females among them, then each male has the portion of two 
females f 

LXXXVI. If (in the above tase) there be a husband, or Principle. 
wife, then the husband or wife gets his or her small (that is 
the reduced) share, so do the parents,§ and the remainder 
goes to the children.} 

LXXXVII. A sonNith a single parent or both parents Prucipte. 
of the deceased takes the whole of what remains after allot- 
ment of the appointed share of the parent or parents. But,— 

LXXXVIII. If there be a daughter with a single parent p,secipie, 
(of the deceased), then the property gocs to them in 
fourths (4). 

(6.) Of which the parent gets one-fourth, and the daughter, 
the remaining three-fourths. 








ANNOTATIONS. 
Ixxxvi, Ixxxix. No claimant has a title to inherit with children, but 
he parents and the husband and wife.—Macn. M. L., chap. ii, princ 6. 
* Not one of the creation of God can inherit with a child of fie 
deceased, except the immediate parents and the husband or wife.— 
Col. B., Trans., p. 325. 











— — — — — — — — — 


* Shardya ul-Isidm, p. 448. 

t See ante, pp. 182—184 

t Shardya ul-Islam, pp 416 & 147, è 
§ See ante, pp. 182—164, 
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Excrons LXXXIX. If (in the above case) there be a husband or 

VUL wife, then the surplus (remaining after allotment of the 

E appointed shares) reverts to the daughter and the parent, 
Principle. and not to the husband or wife (c).* 


a 
Dustration. (c.) That is, in the first placo, @ sixth goes to the parent, a 
fourth to the husband, or an cizhth to the widow, and a moiety 
to the daughter (as their appropriate shares ), and then the surplus 
returns or reverts to tho parent and daughter in the proportion 
of one-fourth and three-fourths as above. i 


Principle. XC. If there is only a daughter with both parents (of 
the deceased), then two-sixths go to the parents (one to 
each), a half to the daughter, and the residue reverts to 
them in fifths (d).* 


(d.) That is one-fifth thereof goes to cach of the parents, and 
the remaining three-fifths go to the daughter. 


Principle. XCI. If (in the ahove«case) there be also brethren (of 
the, deceased) on the father’s side,f then the remainder 
reverts tò the father and daughter in fourths (c).* 


Iilastration, (c.) That 18, after allotment of the appropriate shares of the 
@ 
parents and daughter, the surplus 1s divaded botween- thes father 
and daughter in the proportion of their origmal shares, vis., one 
fourth to the futher, and three-fourths to the daughter, tho 
brethron boing excluded. e 


Principle XCII. If there be with them (i¢., with the daughter 
and parents) a husband, then the latter takes his small or 
reduced share, so docs cach of the parents, and the remain- 
der gocs to the daughter (f ).* 


>) There is, in this case, a deficiency of one-twelfth, which 
falls on the daughter. n 


Principle. XCIII. But if there be with them (że, the daughter 
afd parents) a wife (instead of a husband), then cach sharer 5 
takes his or her fixed share, and the remainder reverts to 
the daughter and parents, but not to the wife * 


— — —— — — — — — — — a — — — — — 





— — 


* Shariya aleLsiam p 447 
+ Or by both parents. Vde Principles 94, JOL & 102 
$ Seo antt, pp. 213—210. 
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XCIV. But if (instead of a husband or wife) there be Lrervan 
with them brethren (g), then the surplus would revert to VIL 
the dapghter and father in fourths.* Principle. 


(g.) Here by brethren is meant at leas? two brothers, or one 

brother and two sisters, or onby four sisters by both paronts or by 

. the same mother only, as no less than such number of such 

brethren can deprive the mother of tho surplus, and also reduce 

her share (from a third) to a siasth.— Vide Partial exclusion from 
* Inheritance in Lecture X. 


XCV. When there are two or more daughters (with the Principle. 
parents of the deceased), then two-sixths go to the, parents, 
and two-thirds to the daughters in egual shares.* 


XCVI. If with them (e, the parents and daughters) Principle. 
there is a husband or wife, then he or she gets his or her 
small share, the parents get two-sixths, and the remainder 
goes to the two or more dau ghters.* 


XCVII. If (with two or more daughters) there is gnly Principle 
one parent, then he or she gets a sixth, the two or more 
daughters get two-thirds (as their appointed shares), and the 
remainder reverts to them in fifths* 


XCVIII If (in the above case) there was also a hus- Principle. 
band, then the deficiencyt would fall on the two or more 
daughters.* , 


XCIX. But if there was a wife (instead of a husband in Principle. 
the above case), then her (small or reduced) share, that is, 
an eighth, would go to her, and the remainder would be 
divided among the single parent and the daughters, in 
fifths." 


C. If there be a husband with both parents (of the Principle. 
edeceased) then half goes to him, a third of the original 
æ estate to the mother, and the remaindor to the father.* ., 


CI. But if there be brethren with the parents (of the Princwple. 
deceased, instead of her husband), then a sixth gues to the 
mother, and the remainder to the father.* 


$ 
* Shardya ul-Ieldm, p. 447. 
t Fide ante, pp, 213—216, 
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CII. If there is a widow with both parents (of the 
deceased), then a fourth goes to her, and a third of the ori- 
ginal estate to the mother if there are no brethren, and the 
remainder to the father; but if there are brethren, then a 
— only goes to the mother, and the remainder to the 
ather. 


CIII. On failure of (the immediate) children, thé 
children of children take the places of their respec-. 
tive parents (that is, they represent them) in the 
division of property with the parents (of the 
deceased).* 


CIV. Children prevent. the succession of every 
one connected with the deceased through them, snd 
also of every one connected with him through his 
parents (/).* 

(A.) As his (tho deceased’s) brethren and their children, his 
graud-parchts and their ancestors, and his paternal and maternal 
uncles aud aunts and their children.* 


They (the children) are so arrangod that the neavest (in 
relationship) is the nearest* (in succession), Henve,— 


CV. One gencration is excluded by another more 
proximate to the deceased (2).* And,— 


(i) For easample, if a person left at his death a son or daugh- 
ter und a pre-deccased son’s son, this grandson would not inherit 
together with the son or daughter of the deceased. 


i — 


ANNOTATIONS, 





— — — — 


civ. Ibnu Bábavai made a condition in the succession of the 


* 


deceased), but this has been exploded and abandoned.* 


Both parents or one of them inherit together with a child, a grand- 
child or a great grandchild ; but a grandchild does not inherit together 
with a child, nor a great grandchild together with a grandchild.—Macn. 
M. L., chap. ii, princ, 4. 


— — — — — — — — — — — ey — 
— 


* Shardya ul-Isidm. p, 447. 
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CVI. Each descendant inherits the portion of 
the person through whom he or she is related to the 
deceased (7).* 


(j.) Thus the child, male or femalo, of a daughter inherits his 
or her mother’s portion, which is a half, if she was alone, or in 
conjunction with both parents, and the remainder reverts to the 
child in the same manner as it would have reverted to his or her 
mother if she were in existence. A son’s child, male or female, 
inherits that which was inheritable by his or her father—tho 
whole estate if he (the son) was alone, or the surplus after allot- 
ment of the shares of other heirs, if there were any in con- 
junction with him (the son), as parents, or one of them, a husband 
or wife.* 


CVTI. If there are only children of a son and children 
of a daughter, two-thirds go to the former; and one-third 
goes to the latter—according to the best founded authority.t 


CVIII. If (in the ahove case) there is also a husband or 
wife, he or she gets his or her small (that is reduced) 
share, and the remainder is divided between the deaghtt!’s 
and son’s children, the former getting one-third, and the 
latter, two-thirds. 


CIX.*Phe daughter's children divide their portion (that 
is their mother’s portion) in the proportion of two shares 
to a male and one share to a female (/), in the same manner 
as the s6n’s children dividet (tho portion of their father). 


(k.) It has been said that a daughter’s children divide (anil 
take) her portion in eyual shares. This opinion is, however, 
abandoncd.f 


CX. Tho grandfather or grandmother, when with one of 
the parents (of the deced§qd), does not inherit anything ; 
but it is proper and becoming that a sixth of the original 
estate be bestowed on them as maintenance, in case the 
parent’s portion exceed that amount (/).t 


(l) As, for instance, when tho deceased has left both his 
parents, with a paternal or maternal grandfather and grand 
mother, then his mother having a third of the estate, should bes 
tow a half of her portion on his grandfather and grandmother in 


— —— — — on — 





—— — — — — — —— — OS —— —u — — —2 — — — — 


* Shardya nl-laiám. p, £27. 
t Jbid, p, 418, 
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equal proportions, or, if there is only one (of them), the whole 
sixth is his or hers. And the father having two-thirds should 
bestow a sixth of the original property on the grandfather and 
grandmother equally, or if there is only one of them, the whole 
sixth belongs to that one.* 4 


CXI. If one of the parents obtains a sixth and no more, 
while the other gets more than that, then the latter ought 
to maintain (the grand-parents), and not the former who 
gets only a sixth.* 


CXII. If the deceased has left both parents and 
brethren, then the maintenance of the prana peni ought 
to be supplied or provided by the father, and not by the 
mother; while if the deceased is survived by both parents 
and a husband (instead of brethren), then not the father, 
but the mother, ought to maintain the grand-parents.* 


However ,— 
CXIII. The patcrnal grandfather and paternal grand- 


mother have a claim to maintenance from the deceased’s 
estateruitly in the case of the deceased being survived b 
his or hor father, and the maternal grandfather and — 
mother have a similar claim in the case of the deceased 
being survived by his or her mothe.. 


The foregoing rulos which prescribe a sixth pat of the 
deceased's property to the grand-paronts oat of the immedi- 
ate parent's share are for providing maintenance to the for- 
mer, and so they are regarded as precepts moral rather than 
obligatory. 

On the Second Class. 


This class, as already stated.t comprises brethren and 
their children how low soever, .nd also grand-parents, how 
high soever. 


— mm — — — — — — 
— — — — — — — — 


et ANNOTATIONS. 


exiii, The paternal grandfather and grandmother have no claim to 
maintenance cxcept in the case of the deceased being survived by his or 
her father, and the maternal grandfather and grandmother have no 
(such) claim except in the case of the deceased being survived by his 


or her motber.* i 


— — — — — + Maii 
* Shardya ul-Islám, p. 448. 
t See ante, pp. 76, 89 et seg. 
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CXIV. The co-heirs, in general, of the grand- 
parents, how high soever, of the deceased, may be his 


VIII. 


or her husband or widow, and the children, how low Principle. 


soever, of his or her both parents or of either of 
them, and vice verså. But,— 


OXV. As among the different degrees of the Principle. 


ghildren of the deceased’s parent or parents, the 
nearer excludes the more remote, and such also is the 
case with the grand-parents how high soever, conse- 
quently, the then nearest grand-parent or parents of 
the deceased, and the then nearest degree of the chil- 
dren of his or her parent*or parents, as also the 
husband or widow (happening to be in the case), 
inherit together as co-heirs (m).* 

(m.) That is to say,—the then nearest o the lowest of the 
grandparents are co-heirs with each other, as well as wit! the 
then nearest degrees of the children of the deceased's pu or 
parents, and these among themselves are co-heirs with each other 
as well as with the grand-parent ur parents of the deceased, and the 
husband jfe of the decag%ed 1s a co-hair with all or any of tho 
above meorgtioned relatives then in existence. Whence, the then 
nearest of Zhe grand-parents of the deceased inherit together with 
the then giearcst of the children of his or hor parent or parents 
as well ay with a-husband or widow as the case may be. 


— — — — — — — — — 
— — — — ee — — — 


ANNOTATIONS. $ 
cxv. This second class likewjge involves two separate descriptions of 
heirs: one comprehending all gra&yifuthcers and grandmothers of the 
deccased, how high soever in the line of ancestry, with application of the 
rule of precedence by proximity, to the nearer first and then to the more 


remote; and the other including all brothers and sisters and their chil- . 


dren, how low soever, always observing the same rule.—Col. B., Trans., 
p. 326. 


The'second class of consenguinous heirs comprehends grandfathers and 
grandmothers of the deceased, how high soever in degree of ancestry, 
and brothers and sisters and their children however remote in descent, 
the nearest always excluding one more removed§ Thus, a grandfather's 











— — — 


~ See ante, pp. 189, 190 ct $04. a 
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CXVI. If there exist a co-heir, of the then nearest grand 
parent or parents, or of the then nearest child or children € 
the deceased, they inherit together in proportion to thei 
respective rights: but should any of them happen to b 
without a co-heir, he or she takes the whole property —Se 
the following Principles and also 44 & 46. 


CXVII. When there is only a brother by the same fathe 
and mother, the (whole) property goes to him; and wher 
there is with him another full brother or brothers, the pro 
perty is shared by them equally.* 


CXVIII. Where there is a female or females (that is . 
sister or sisters) with a brother or brothers of the same dex 
cription, then two shares gc to each malo and one shar 
goes to each female.* 


CXIX. If there is only one sister (without a co-heir. 
then half goes to her (as her fixed share), and the remainde 
reverts to her by return.” 


COXX” If there are two or more (such) sisters, then two 
thirds go to them (as their fixed shares), and the residu 
reverts to them by return.* 


M aa p 

a —— lg N aadi Bnet ‘aad ams we mow. 4 a 
H 
ANNOTATIONS. t 


father cannot inherit with a grandfather or grandmother, and even a 
brother's son has no title with a brother or sister of the deceased ; a 
brother's grandson is excluded by a brothez’s or by a sister's son; and 
in short, the arrangement, respecting children and children’s children 
of the dece formerly explained, has a similar influence exactly over 


,members of Mis class; of which, further, no individual can possibly 


inherit whilst any member even a £&.nale of the first saries, exists.— 
Col. B., Trans., p. 326. 

The second degree (i.e , classt) comprises the grandfather and grand- 
mother and other ancestors, and brothers and sisters and their descend- 
ants, however low in descent, the nearer of whom exclude the more dis- 
tant. The great grandfather cannot inherit together with a grandfather 
or a grandmother; and the son of a brother cannot inherit with a 
brother or a sister; and the grandson of a brother eannot inherft with 
the son of a brother, or with the son of a sister.—Macn. M. L., chap. ii, 
prine. 8, 


Se Leen Lee ee ee 


* Sharáya ul-Isldm, p. 448, 
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CXXI. The brother and sister by the same father only 
do not inherit with a brother or sister by the same father 
— mother, on account of the latter bearing two relations.* 

ut,— 


d 
CXXII. In default of» full brothers and sisters, the 
brothers and sisters by the same father only take their place 
‘(in the succession of inheritance), and the rule for them, 
, Whether single or several, is the samef as for the full 
brothers and sisters* (in like circumstances). 


— — — — — — 


ANNOTATIONS, 

exxi. The principle of exclnsion by double tie or full blood rela- 
tionship is established by the following tradition of the Imdm Jaafar 
Saddik, recorded by Yazid Kindst in these words:—“ Your full 
brother by the same father and mother is preferred to your half-brother 
by the same father only ; and also the son of your full brother is prefer- 
red to the son of your half-brother only ; you~ paternal uncle, the fall 
brother of your father, to your patefhal uncle his brother by the same 
father only; and the son of such paternal full uncle to the childron.of a 
paternal half uncle only.” Likewise, by a tradition of the Commander of 
the Faithful, quoted by Háras in these words: “Surely kinsmen by the 
same and mother s{M@ inherit in preference to kinsmen by the 
same fafher only.”—Col. B., Trans., pp. 384 & 335. 

cxxi” Evory person related to the deceased by both sides, vrz., the 
father’ and mother’s, in any degree of consanguinity, excludes from 
inheritance a person in the same degree by the father's side only, and 
this whether a male or female, the latter being deprived of every title to 
succession. Thus, a brother, for example, or a sister of the deceased 
by the same father and mother, excludes a brother or sister being in the 
same degree by the same father only.—Col. B., Trans., p. 332. 

exxii. Itis further to boNgpmarked that a person related by the 
father's side only supplics the place of a full kinsman upon failure of 
, the latter in all cases, and therefore excludes those related by the 
mother’s side from all residuary title,f in like manner as the former. 
This is agreeable to the doctrine of Sadik And most of our lawyew, 
because the full kinsman and he by the father’s side only, on failure of 
the former, suffering alike the loss or deficiency, they ought in justice 
to have a similar exclusive title to the residuum or surplus.—Col. B., 
Trans., p. 386. 


—— — 











* Shardya ae À 148, 
+ Vide, however, ante, pp, 222 & 223, also the mode of distribution in 
Lecture XI. 
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CXXIII. When a child by the same mother only (that 
is, a half brother or sister on her side) stands alone (2.e., 
without a co-heir), such child, whether male or female, gets 
a sixth (as his or her fixed share), and also the remainder 
by return.* ; . 


CXXIV. If there are two or more (of such children), 
one-third of the estate is shared by them equally, whether 
they are (only) males or females, or males and females,* and 
if there is no other equal in degree, the remainder reverts 
to them.f 


CXXV. When the brethren are of different kinds— 
then the single brother or sister by the same mother only 
gets a sixth, while two more such relatives (male or female, 
or male and female) get a third,-to be equally divided 
among them, and two-thirds go to such relative or relatives 
of the whole blood: if there be gonly one such female 
relative, then a half goes to her as her fixed share, and the 
remainder by return; while“if there are only two or more 
such -female relatives, then two-thirds go to them (as their 
fixed shares), and the surplus also reverts to them; but if 
they be only males, then what reinains after satisfying the 
portion of the individual or individwf}s related by : on 





— — 
- 


— — — 


ANNOTATIONS. 


cxxiii, cxxiv. Brothers and sisters by the mother can never inherit 
more than a third, nor can their share be less than a sixth.*—Col. B, 
Trans., p. 336. 

exxv. Ifthere are brethren of different kinds, those connected only by 
the mother take a sixth, if there is only one such, or a third, if there 
are more, the same being equally divided among them; and two-thirds 
go to those connected by the father and pysther, whether they be one or 
more; but if there is only one, and ¿hat one a female, she has a half of 
the two-thirds by appointment, and the remainder by return; while 
if there are two (or more), and they are females, they take two-thirds 
by Appointment, and the*surplus, if any, by return. Again, if those 
connected by the father be males, the remainder, after satisfying the 
portions of those connected by the mother only, belongs to them 
equally ; while if there are both males and females, the remainder goes 
to them in the proportion of two shares to each male, and one share to 


each female.—Sharfya ae p. 449. 


ed 








* Shardya ul-Lsjam, p. 449. 
+ Vide Princi 4,46 & 73, 
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mother only, is divided among them equally, while if there Leorune 
be both male and female relatives of the whole blood, the  V###- 
remainder (as above) is divided among them in the proportion 
of two shares to each male, and one shgre to each female. 
If, in the above cage, there be also a child or children of 
the same father alone, such child or children are excluded 
„by the child or children of both parents, these, as above 
shown, taking the whole of what remains after satisfying the 

» share of the child or children by the same mother only. The 
excluded child or children of the father alone, do, however, 
in default of their excluders, take their place in succession, 
and get what they would have got had they been jn esse.* 


CXXVI. The grandfather—whether he be on the Principle. 
fathers or on the mother’sside—if alone (that is without 
a co-heir), gets the (whole) property: so also the grand- 
mother.f 


CXXVII. When there are (only) a paternal grandfather Principle. 
and a paternal grandmother, twd shares ų i.e., two-thirds) go 
to the grandfather, and one share (v.¢., one-third,) goes tothe 
grandmother ; but if both of them are on the mother’s side, 
then they take the property in equal shares—Rouzat ul- 


Ahkáğ, pp. 32 & 33. m~ 
Bg II. Ifa grandfather or grandmother, or both, on Principle. 
the méther'’s side, be combined with a grandfather or grand- 


— — — — — — — — 


ANNOTATIONS. 


exxvi. The grandfather, paternal or maternal, when alone, is entitled 
to the whole property by relationship (ardbat), But, as in the case 
of such ancestor being on tse mother’s side, he takes the mother's 
portion, it may be said that She-third goes to him as the appointed 
share, and the remainder by return, Such also is the case with the 
egrandmother.—Rouzat ul-Ahkam, p. 32. 

cxxviii. When therc is an assemblage of paternal and maternal graud- 
parents, then, according to the approved doctrine, two-thirds are the 
portion of the paternal grand-parent and one-third goes to the maternal 
grand-parent, whether such ancestor be one or more in number.—Zdid, 
p. 33. 


— — — BEC — — 





* Vide Principle 122. 
+ Shardya wIslam p 419 
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mother, or both, on the father’s side, then those related 
through the mother take a third in equal portions, while 
those related through the father take two-thirds in the 
proportion of two ghares to the male and ono share to the 
emale,* , â 

The most generally received doctrinc is, that when thercare 
grand-parents, how high soever, on both sides, then those 
related through the father divide two-thirds among them- 
selves, with distinction (between male and female ), while those « 
related through the mother take a third in oqual shares,—no 
regard being had to the relation with the deceased him- 
self. Consequently, a third of a third goes equally to the 
parents of the maternal grandmother and two-thirds thereof 
go equally to the parents of the maternal grandfather, 
one-third of the (remaining) two-thirds gocs to the parents 
of the paternal grandmother in equal shares; and two- 
thirds of the said two-thirds go talhe parents of the pater- 
nal grandfather in thirds, regard being had to both sides. 
—Ma/fatih. 

Wher the two sections} of this (second class) are com- 
bined, then,— 


CXXIX. In conjunction ith whole brothers 
and sisters or any of them, or the child or efldren 


ANNOTATIONS. ° 


exxix & cxxx. Whenever grandfathers and grandmothers, both 
paternal and maternal, are assembled with half-brothers and sisters by 
the father’s and by the mother’s side, or with their children, a maternal 
grandfather and grandmother are by law on equal footing in succession 
with a brother and sister by the same mother only, and a paternal grand- 
father and grandmother equal to a fall yn and sister, or to those by 
the father's side, but should these ancestors stand single in succession, 
that is upon failure of brothers, and their children, then they are consi- 
dered in the situation of immediate parents, or of a father and mother 
texpectively.—Col. B., Trans., p. 391. ; 

This principle is established by a tradition of the Imam Jaáfar Saádik 
on whom be peace, quoted by Fuzay:/ Ibnu Isár, in these words: 
“ Verily a grandfather is associated in succession with brothers, his pi 2 
tion is eqnal to one of theirs, and neither more nor less. Further, by an 


ii — — ~~ — — — e — — ————— ü⏑ü⏑ü⏑⏑⏑—[[[—— 


* Shardya ul-Trlém, p. 449, 
t Vide ante, pp. 189—191, 
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of any of them, the paternal grandfather is as a Lacmune 
whole brother, and the paternal grandmother is, asa · — 
whole sister; and inconjunction with half brothers 

and sisters on the father’s side, or ady of them, the * 
paternal grandfather is like such a brother, and the 
paternal grandmother is like such a sister, and in 

both the cases the grandparents and brethren take 
‘two-thirds of the estate and divide it among them- 

selves in the proportion of two shares to each male 

and one share to each female. 


The author of the Shardya ul-Islém, however, says :—“ When 
a paternal grandfather or grandmother, or both of them, are con- 
bined with an only sister, pr with two or more sisters by the same 
father and mother, or by the same father only, the grandfather is 
asa brother on the father Mide, and the grandmother, as a sister ; 
and the property romaining after satisfying tuo relations connected 
by the mother is divided among them in tho proportior of two 
parts to the male and one part to the female (p. 449)."% It -ppears 
from the above that this author considers the paternal grandfather 
and grandmother respectively as a brother and sister only m 
brother fr with a sisters sisters, and not in conjunction with a 





brother gr brothers, a brother and sister, or brothers und sisters ; 
but tho decision founded upon the opinion and decision of the 
majority of the Doctors seems to be that which 18 inculcated 
by or ın the above principlo. Sco the Annotations. 





— — — — 
= 


ANNOTATIONS. 


authentic report of Abú Basir from the same Jmdm in these words: “I 

stated the case of a person whtdied Icaving six brothers and a grand- 

father; he replied, ‘ The grandfa¥her is as one of the brothers”” By . 

another decision in the case ofe brother's son and a grandfather, to this 

effect: “ The property is to be divided equally betwixt them.” And by 

- another in the instance of a sister's daughters with a grandfather, to this , 
effect: “To the sister's daughters one-third, and the remainder to the 
grandfather,"—which last decision obviously proceeds on the supposition 
that both sister and grandfather were related by the same side, whence 
the distinction of male and female would have bestowed a double 
portion on the latter.—Col. B., Trans., pp. 3. & 392. 


— eee — — 


* Vide, however, Principle 145, 
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Thus the Rouzat wl-Ahkém:—“On the assemblage of two 
sections (of the second class),* know that the paternal grand- 
father is like a whole brother or half brother on the father’s side, 
and the paternal grandmother is like such a sister. So the 
paternal grandparents and paternal brethren divide among them- 
selves two-thirds of the property in'the proportion of two shares 
to each male and one share to each female. And the maternal 
grandparents and maternal brethren, take one-third and divide il 
among themselves in equal shares. ”—P. 35. 


So the Mafatth :— The grandfather and grandmother of any 
side are like a brother and sister of the same side.” 


So also the Irshdd :—‘*When grandfathers and grandmothers and 
brothers and sisters are combined, the paternal grandfather is like 
a paternal and maternal brother; and the paternal grandmother 
is like a paternal and maternal sister. In like manner, a maternal 
grandfather and grandmother are lige a matornal brother and 
sister.” 


CXXX. When the maternal grandfather and 
grandmother are, or one of them is, combined with 
half brethren on the mother’s side, the grandfather 
is as a brother, and the grandmother is as a sister, 
and one-third (of the estate) fs-divided amoay them 
equally. 

CXXXI. An only maternal brother (or sister):takes a 
sixth of the inheritance, and when there arè two or more 
of such relatives, a third of the property goes to them, while 
the maternal grand-parent, though alone, takes one-third (of 
the inheritance ).—Rouzat ul-Ahkém, p. 35. 

CXXXII. The grandfather, though remote, inherits with 
brethren though these be neare¢; and vice-versd, that is the 
children of brethren how low soever in descent, do, like their 
fathers and mothers, inherit with the grand-parents, though 
the latter be more proximate.—Rouzat ul-Ahkém, p. 35. 


ANNOTATIONS. 
exxxii. A grandfather, though remote, participates with brethren 
when there is no ancestor lower than he, or nearer to the deceased.f 
pet este Ae ee ee 


$ hee ante, p. 189 et seq. 
t Shardya ul-Islám, p. 449. 
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CXXXIII. If there are several grandfathers (in different Lecrune 
degrees of ascent) in combination with brethren, then the YM. 
lowest of them participates, with the brethren (of the 
deceased), and the others are excluded.* , Vide Exclusion, Frinciple. 


CXXXIV. The husband and wife get their large or full Principle 
shares appointed for them respectively, when combined 
with brethren of the same side or of different sides ;—the 
e brethren on the mother’s side take their appointed portion 
from the original estate, and the remainder goes to the per- 
son or persons related by both parents; failing them, to 
those related by the same father only. The deficiency (in 
such case) falls on the portions of the full brethren, or those 
connected by the same father only.* 


As in the case of there being a husband with a half-brother or Example. 
sister on the mother’s side, gpd a sister by both parents.* 


CXXXV. And if there is a surplus,—as in the case of Pince. 
there being only one relative on the mother’s side, and a 
sister by both parents,—that surplus goes to the Sisterexclu- 
sively.* Vide ante, p. 220. 


Nan! 


— D ee E a —— 
ANNOTATIONS. 


exxxfii. The great grandfather cannot inherit together with a grand- 
father or a grandmother, and the son of a brother cannot inherit with a 
brother or sister, and the grandson of a brother cannot inherit with the 
son of a brother or with the son of a sister.—Macn. M. L., chap. ii, 
princ. 8. 


exxxiv. When a husband*or wife participates with them (the bre- 
thren), the former (i. e., the husband or wife) takes his or her large or 
full share ;f and if the divæor fall short, the deficiency falls on the 
paternal, and noć on the maternal, relatives; in the same manner as 
‘ when something remains of the divisor, the same goes exclusively to the 
paternal relatives, the maternal relatives having no title to participate 
thercin. The difference of opinion which is stated in the section on 
Return with respect to the maternal relatives is applicable also to the 
present case.—Rouzat ul-Abkam. 


— — 
— — — 2 SS SS a ee a 


* Shardya ul-Ivldm, pp. > & 150, 
¢ Vide ante, p. 222, 
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But if (instead of a sister by both parents), there were a 
sister by the same father only, would she have this special 
right to the surplus remaining after satisfying the shares ? 
This question has,been answered in the affirmative, because 
the deficiency (if there is any, hy reason of the contending 
claims of a husband or wife,) falls upon her.* However,— 


CXXXVI. It has been maintained that the surplus 
reverts to the persons connected by the same mother only 
as well as to the sister or sisters by the same father only (as 
there may be one or more of them,) in fourths, or in fifths, 
on account of the equality of degree, and this opinion is 
preferred.t—Sharéya ul-Islim, p. 450. 


CXXXVII. When the deccased has left a paternal grand- 
father and grandmother, also a maternal grandfather and 
grandmother of his father, and also the like relatives of his 
mother, ker grand-parents have @ third (of the estato) in 
fourths, and the grand-parents of the father have two-thirds, 
two-thirds of which (two-thirds) go to his grand-parents on 
the father’s side, in the proportion of two parts to a male 
and one toa female, and the other (third) goes to his 
grand-parents on the mother’s side in thirds; according to 
evhat has been reported'by the Sikh, on who ney God 
have mercy ! — 

So that the original number of the shares is threé which 
do not quadrate with the two classes, cunsequentiy four 
must be multiplied by ninc, and the product (thirty-six) 
must again be multiplied by three, which will give one hun- 
dred and cight,t as the number of the parts into which the 
estate must be divided in order to give the several parties 
their respective portions without a,fraction (1). 


(n.) That is to say, the root of «ene case is three,—the relatives 
on the father’s side boing entitled tg double the portion of the 
mother’s relatives. But as there are four relatives on the father’s 
side (viz., his paternal grandfather and grandmother, and mater- 
nal grandfather and grandmother), and the patornal grandfather 
is entitled to double the portion of the maternal grandfather, as well 
as to that of the paternal grandmother, and the maternal grand- 
mother is entitled to half the portion of her husband, so, two, which 





— — — 


si Styria ul-fslém, p. 449. 
t Vide Mode of distribution in Lecture XI, 


4 Shardya ul-islam, p. 460, 
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is their portion from the root of the case, cannot bo divided among 
them in integral parts or numbors, for, if the maternal grand- 
mother's portion, which is the smallest of all the shares, be taken 
to be one (tho lowest of all integral numbers), the sharo of tho 
maternal grandfather must be two, and that of tho paternal 
grandfather, four,—whence tho share of his wife (the paternal 
grandmother of the deceased) must be two: thus assuming the 
lowest numbers, the shares of the paternal relatives amount to 
nine ( viz., 14+ 2+4+2=9) ; in like manner, ae one, the portion of 
*the mother’s relatives (from three, the root of the case), cannot be 
divided among them without a fraction, and thero is no difference 
between the males and females of such relatives—they all being 
entitled to egual shares, so, for the sake of working out the problem, 
the share of every one of them is assumed*to be one (the lowest of 
all the integral numbers), and accordingly their sharos amount to 
four (vis, 14+1+1+1= 7 Now four multipliod by nine gives 
thirty-six, which being multiplied by three, the root of the casegtho 
product amounts to one hundred and eight, which settles the caso. 
The relatives on the mother’s sido had one cach, so now they will 
get thirty-six collectively, or nine cath, (one multiplied by nine 
amounting to ninco), and the remaining seventy-two of one huu- 
dred and cight will be divided among the relatives onthe father’s 
side in the proportion of their original shares. So, cight, the one- 
ninth of seventy-two, will go to the maternal grandmother (of the 
father), Ainec, originally, %0 had ono out of nine ; two-ninths of 
72 -= 16 will go to his maternal grandfather, and the same amount 
to the phternal grandmother, each of them having had originally 
two oufof nine ; and four-ninths of 72, that is 32, will go to the 
paternal grandfather, he having had four out of nine. 


Lrertas 
VIII. 


OXXXVIII. When there is a half-brother by the same p, inipte. 


mother only, and the son of a full brother, the whole of the 
inheritance goes to the former, because he is nearer to the 
deceased.* : 


(d 
Ibnu Sházan maintains that he (the said half brothor) ought to 
ave only a sixth, and tho son of tho full-brother, tho remainder, 
by roason of the junction of the two causes of inhoritance in his® 
case. The reason, however, is weak ; for the rule with regard to 
the junction of several causes has effect only when accompanied 
with oquality of degree, and does not operate when the degrees 
differ.* 


‘oul me — — — — — —— ee =m — — in aa rope 


* Shardya ul-Isldm, p. 450, 
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CXXXIX. The children of brothers and sisters 
represent their respective parents on their failure, 
and each one of them inherits the portion of the 
person through’ whom he or she is connected to the 
deceased.* i 


CXL. Ifthere be only one (child), he or she takes the 
whole of the (above) portion, or if there be several, and they 
are all males or all females, they take the portion equalla] 
between them ; but if they are partly male and partly female, 
the division between them is in the proportion of two 
shares to a male and one share to a female, unless there are 
children of half-brethren on the mother’s side, when the 
division among (the male and female of) them is equal.* 


GXLI. The children of a brother take the remainder like 
their father, the children of a full sister take a half, the share 
of their mother, besides what may revert by return; and 
the children of two or more sisters have two-thirds, except 
wher there is a deficiency in the property by reason of t 
intervention of a husband or wife, when they have the 
remainder, as happens to those who are connected with the 
deceased through his father.* Vide ante, pp. 213 6. 214. 


CXLII. Ifthere are no children of full brethren, the chil- 
dren of half brethren (on the father’s side) take their 
place, and the children of a half brother or, sister on the 
mother’s side have a sixth, while if there are children of 
both, they have a third, each set taking the share of the 
person through whom the same is related to the deceased, 
and (the individuals) dividing it among themselves equally.* 


CXLIII. If the brethren were of different kinds, the 
children of half brethren on the mother’s side take a third, 
and the children of full brethren tåke two-thirds,—while the 
children of the half brethren by the same father only arv 


e excluded.* 


CXLIV. ˖ If in combination with them there is a husband 
or wife, he or she takes the large or full share appoint- 
ed for him or her, and the children by the same mother only 
take a third of the oom estate, if they are more than 


-—-f- — — — ⸗ — w e 


* Shardya ul-Isldm, pp 450 & 451. 
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one; or a sixth, if only one; and the remainder, whether  Leocrune 
more or less (than the appropriate portion) goes to the Vill. 
children of full brethren, or failing them, to the children ~~ 
connected through the father alone.* P 


CXLV. If grand-parents aro combined with the above Principle, 
(children of brethren), these divide the ostate with them, 
lèke brethren as has been already stated.* 


? On the third class of Consanguinous Heire. 


This class comprises (as already stated,t) paternal and 
maternal uncles and aunts, how high soever, of the deeeased.t 


CXLVI. A paternal uncle, when alone (that is without a prncspie. 
co-heir), inherits the whole property.} 


CXLVIT. So do also two or more such uncles inherit, and Principle. 
divide the property eqguallyt (if they are of the same kind). 


CXLVIII. The same also is the case with one, two or Principle. 
more paternal aunts.t i 


CXLIX. When therc are both paternal uncles- and Principle. 
aunts, then to each male goes the portion of two females.t 


CL. When they are ef different kinds, then a sixth goes Principle 

to the Ralf paternal uncle or aunt on the mother’s side, and 
a third goes to more than one (of such relatives), males and 
femaleg taking equally,—and the remainder goes to the 
full paternal yncle or uncles (and aunt or aunts) in the 
proportion of two shares to a male and one share to a 
femalc: half paternal uncles (and aunts) on the father’s side 
are excluded by full paternal uncles (and aunts); but in 
default of the latter the former take their place} (in succes- 
sion), ° 


— a — — 
— 


ANNOTATIONS. 


” cl. & cli, Uncles and aunts all share together ; except some be of the 
half and others of the whole blood. A paternal uncle by the same father » 
only is excluded by a paternal uncle by the same father and mother ; and 
the son of a paternal uncle by the whole blood excludes a paternal 
uncle of the half blood.—Macn. M. L., chap. ii, princ. 11. 





* Shardya ul-Isldm, pp. ihe 451. 
t Vede ante, pp. 190—192, 
t Shardya ul-Islám, p. 451. 
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CLI. The son of a paternal uncle does not inherit with 
a paternal uncle, nor does any one who is more remote from 
the deceased inherit with one who is nearer to him, except in 
one case, which is that of the son of a full paternal uncle with 
a half paternal uncle on the father’s side, when the full 
paternal uncle’s son is preferred while the case remains 
exactly so; but if it is changed by addition even of a 
maternal uncle, the son of the paternal uncle is excluded.* 


Sir William Macnaghton says :—“ The son of a paternal unclo 
by tho whole blood excludes a paternal uncle of the half blood.” f 
To the above should be added “on the father’s side,” inasmuch 
as a paternal uncle of the half blood on the mother’s side is not 
excluded by the son of a paternal uncle of the whole blood ; 
but, on the contrary, the latter is excluded by the former.— Tide 
Principle cxxxviii. 

CLII. Ifthere is buta single maternal uncle, the (whole) 
property goes to him. Sy also to the two or more maternal 
uncles (when without a co-heir). Such also is the case 
with a single maternal aunt as well as with two or more 
maternal aunts. If they (the maternal uncles and aunts) 
occur together, then the males and females share equally, 
(there being no distinction amoñg them in favor of the 
male sex). 


CLIII. But if they are of different kinds, then-a sixth 
goes to one and a third to several persuns related by the 
same mother only,—males and females sharing alike; and 
the remainder gocs to the full maiernal uncles and aunts 
in the proportion of two shares to a male and one share to 
a female: the half maternal uncles and aunts on the father’s 
side are excluded (that is, they do not inherit), except on 
failure of the full maternal uncles and aunts. $ i 


CLIV. If there are both paternal and maternal uncles 
aunts), a third goes to the maternal kindred even 
though there is only one male or female, and two-thirds 
go to the paternal kindred even though there is only one 
such male or female. 





* Shardya tl-Jsldm, p. 451,.—See ante, pp. 197 & 198, 
t Macn. WL. chap. ii. princ., 11. 
} Shardya ul-Islam, p, 461. 
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For example, if a person dying should leave a paternal half- Læcruns 
uncle and a maternal full aunt, no exclusion here taking place, Vill, 
the former would inherit two-thirds of the property, and one-third 
thereof would descend to the latter. Again, if he should leave a Example. 
maternal half-uncle and a paternal full aunt, the division of 
inhoritance would be guided by the same rule,—viz., to the former 
one-third, as deriving his title from the mothor, and two-thirds to 
tho latter ; for it is roported by Abi Ayúb, from the Imdm Jaéfar 
Sadik, on whom be peace, to be written in the book of Ali, on 
‘whom bo blessing and peace, “ that a paternal aunt is by law in 
the exact situation of a father; a maternal aunt in that of a 
mother ; aud, in general, every distant kinsman in the situation 
of that relation more nour through whom his title is derived.” — 

Col. B., Trans., p. 334. 


CLV. If thero are several maternal uncles and aunts Principle. 
(of one kind), the property goes to them in the proportion 
of two shares to a male and one share to a female.* 


CLVI. When they (the maternal uncles and aunts) are of Principle, ` 
different kinds, then if there is only one related through the 
mother alone, he or she gets a sixth of a third (of the estate); 
but if thete are several so related, they get a third of it in 
equal shares; and the remainder (of the third) goes to the 

erson gr persons connecfed by both parents, and the remain- 
ing two-thirds go to the paternal uncles and aunts, who, if 
all of them arc of one side, get the same in the pro- 
0rtioneof two shares to a male and one share to a female; 
but if they aro of different sides, then the single person 
connected by the same mother only gets a sixth, while two 
or more such relatives get a third between them in equal 
shares; and the remainder (of the two-thirds) goes to the 
full paternal uncles and aunts in the proportion of two 
shares to a male and orfe share to a female; while those 
related by the same father only do not inherit except on 
failure of the individuals eonnected by both parents.* 


“CLVII. When paternal and maternal uncles and aunta Principle. 
of the father and patcrnal and maternal uncles and aunts of ` 
the mother are combined, it is said in the Nihdyah, that those 
of them who are related through the mother alone got a 
third equally ainong them; while those related through the 
father get two-thirds—one third of which (two-thirds) goes to 
(his) maternal uncle and aunt in equal ghares, and two-thirds 


* Sharéya ul-Islám, pp, 461 & 462. i 
3 L i 
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go to (his) paternal uncle and aunt in the proportion of two 
parts to a male and one part to a female (0).* 


(o.) So that the original number of shares is three, which do 
not quadrate with the two classes, four must, therefore, be mutil- 
plied by nine, and the product, thirty-six, must again be multiplied 
by three, which will give one hundred and cight* (as the number 
of the parts, into which the estate must be divided to give the 
several parties their respoctive portions without a fraction). 


CLVIII. The deceased’s own paternal and maternal 
uncles and their children how low socver have a better 
right to inherit (from him) than the paternal uncles and 
aunts of his father and tho paternal uncles and aunts of 
his mother.* 


Because his own paternal and’ maternal uncles and aunts aro 
nearer (to him) in degree, and their children stand in their 
place.* 


CLIX. On failure of the deceased’s paternal and mater- 
nal uncles and aunts, and their children how low soever, 
the paternal and maternal uncles of his father, and the 
paternal and matornal uncles of his mother, ‘and their 
children how low svever, tako their places; such also is 
the case with other ascending generations, tho lower (of 
them) being always preferred to the higher.* 


CLX. The children of uncles and aunts on different 
sides, take the shares of their (respective) parents (4)).* 


(p.) So that the son of a half paternal uncle on the mother’s 
sido gets a sixth, and if thero are sons of two such uncles, they 
get a third, while the sons of a full paternal uncle and aunt or 
uncles or aunts get the remainder, The same rule is applicablo 
to the sons of maternal aunts.* ‘ 


CLXI. When two causes of inheritance combine in the 
same heir, he inherits by virtue of both, if one of them docs 
not counteract or impede the operation of the other (q).* . 


ANNOTATIONS. 
elxi. A more simple and obvious example occurs in supposing any 
person whom we sball name Zayid to have a half-brother by the father's 
side, and half-sister by the mother’s, and these two to intermarry, in 











—— S 


* Shardya A tetim, p. 452. 
t See ante, pp. 244 & 215, whore this is fully explained, 
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(g.) As in the case of (there being) son of a half paternal 
uncle on the father’s side, who also is the son of a half maternal VL 
uncle on the mother’s side ;—or as (in the case of) a son of a Example. 
paternal uncle, who is also the husband ;7-or a daughter of a 
paternal unclo, who is also the wife ;—or as (in the oase of) a half 
patornal aunt on the father’s side, who is also the half paternal 
aunt on the mother’s side.* 


CLXIL But if one of the causes is an impediment, to the Principle. 
“operation of the other, the person (in whom they combine) 
inherits by virtue of the impending cause(r).* 


(r.) As (in the case of there being) the son of a paternal Example, 
uncle who is also a brother, he inherits by virtue of brother- 
hood alone.* 


CLXIII. When therv is a husband (or wife) with mater- Principle. 

nal uncles and aunts, or paternal uncles and aunts, the hus- 
band or wife takes the large or full share appointed for 
him or her,t the relatives conneéted by the mother alone 
have their original share of the entire estate left by the 
deceased, while the remainder goes to those connected by 
both parents; or failing them, to those connected through 
tho same father only.* $ 





—— — 





ANNOTATIONS. j 


which eveni Zayid is manifestly both paternal and maternal uncle to all 
the offspring of that marriage.—Col. B., Trans., p. 337, 


Every person having two diffgrent relations to the deceased of a nature 
whereof one impedes not the other, does not exclude a person having only 
one relation, provided it be in the same degree ; but the former receives 
two portions of inheritance in virtne of his double title, and the latter has 
ohly one portion in virtue of his single relation. This principle is rati- 
fied by unanimous assent without any difference of opinion, because R 
exclusion from inheritance is fonnded by law on the disparity of degrees 
in propinquity and distance, and by no means on the unity or plurality 
of relationship.—Col. B., Trans., pp. 336 & 337. 


* 





è 
* Shardya ul-Islám, p. 44 
+ Vide ante, pp. 182 & 186. 
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CLXIV. The rule for the children of maternal uncles 
and aunts combining With the husband or wife is the same 
as that for the uncles and aunts themselves in that combi- 
nation (6).* t 


(a.) Thus if thero is a husband ‘or wife with sons of maternal 
uncles and also with sous of paternal uncles, the husband or 
wifa takes his or her appoiuted (full) share, and the sons of 
matornal uncles have a third of the original estate, while the 
remainder passes to the sons of the paternal uncles.* 


— — — me — — — — — 











ANNOTATIONS, 


clx—clxiv. In short, the rule of preference in succession by proximity 
of degree has a uniform influence ober this description of heirs, their 
children and children’s children ad :nfinitum, with one only exception, 
which the general assent of all our doctors has ratified and confirmed, 
viz., that the son of a paternal full uncle excludes a paternal half uncle 
only of the deceased, and takes the whole inheritance preferably to the 
latterpalthough nearer in decree, it the succession should be limited to 
these two ; and it is in virtue of this exception that, had the Prophet of 
God, on whom and his posterity be blessing and peace, left no issue at 
the period of his dissolution, his whole sticcession must by law have 
devolved on the Commander of the Faithful, Alé, on whom be the bless- 
ing of God, in preference to, and complete exclusion cf, Abbás; for Abú 
Talib was the fall brother of Abdullah, both by the father's and mother's 
side, and consequently his son, the Commander of the Faithful, although 
more remote in degree, must have excluded Abbás, half uncle of the 
Prophet, as being brother to Abdulluh by the father’s side only.— 
Col. B., Trans., pp. 329 & 330. 





* Sharaya ul-Islém, pp. 152 & 453, 
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LECTURE IX. 


ON THE SUCCESSION OF SPOUSES TO EACH OTHER, AND 
OF THE IMAM—ON ACKNOWLEDGMENT OF RELA- 
TIONSHIP,—ESTABLISHMENT OF DESCENT OR CON- 
SANGUINITY,—AND ON ILLEGITIMATE CHILDREN. 








On the Succession of Spouses to cach other. 


ONE of the causes which operate in law as a title to 
succession is marriage, by wirtue of which a surviving 
husband or wite enjoys a detinite and fixed share of the 
deceased spouse’s inheritance; nor can cither of them be 
excluded from that share by any heir whatsoever; but, 
on the contrary, he or she inherits with every class and 
description of heirs, whether by consanguinity o. patron- 
ago.* Thus a husband or wife (as the case may be) has his 
or her appointed share of inhcritance in every possible 
situation, and after allotment of his or her share, the 
remainder of the estate*descends to the other heir or heirs, 
if any, whether by consanguinity or patronage. 

ChXV. The reciprocal right of inheritance of Principle. 
the married couple is grounded upon their marriage 
being a permanent one. Hence, in a temporary 
marriage none of them inherits from the other, 
unless there was a condition (to inherit). This is 

e 


SS — —— — 
— — 


ANNOTATIONS. 
e celxv. The husband and wife inherit from each other though their 
marriage may not have been consummated, unless the marriage was 
contracted during illnoss.—Irshad. j 





* This is by unanimous assent agreeably to the word of Almighty God : 
“ And for you is the half of what your wives shall leave if they have no 
issuc ; but if they have issue, then ye shall have a fourth part of what 
they leave after the legacies they may ueath and payment of their 
debts. They also shall inherit the fourth of What ye shall leavo in case yo 
have no issue; but if ye havo issue, thon they gal recelve an eighth part 
of your inheritance, after the legacies ye may bequeath and — of 
your debts,"—Awrdn, Vide p, 78 of Lecture II, delivered in 1873, 
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the approved opinion.—Rouzat ul-Ahkam, p. 38.— 
he emporary Marriage and Sharaya ul-Islam, 
p. 282. 


CLXVI. A ‘wife inherits (from her husband) if 
she was under his control, though he did not con- 
summate marriage with her.* . 

Consummation of marriage is not a condition (of inherit- 
ability), unless the husband was sick at the time of the’ 
contract, and died of that sickness.—Rouzat ul-Ahkam, 
p. 38. Hence,— 


CLXVII. The marriage contracted by a sick 
man is dependent upon consummation. So that if 
he died of that illness without having consummated 
(the marriage), the contract is void, and the woman 
has no right to dower, nor to inheritance.* 


w 


— — — — —m — — — — — 
— — 


Ld 


ANNOTATIONS. 

elxvii. It is a prevalent opinion amongst all our doctors that mar- 
riage contracted in sickness or upon death-bed docs not found a title 
to inhcritance in the widow ; that death-bed divorce, on the other hand, 
does not operate to her exclusion; and, further, that temporary 
marriages, or contracts of Mutua, by no means esta)lish a title togucces- 
sion in cither of the parties.—Col. B., Trans., p. 339. . Vide, however, 
Temporary Marriage. 

If a sick man contract marriage with a woman, whether his distemper be 
dangerous or otherwise, and die of that distemper, without intervenient 
recovery or convalescence, previous also to consummation of his nuptials, 
such contract of marriage is thercby null ;*or, in other words, is not con- 
sidered to be established in law, until consummation, or recovery of the 
husband from that disease with which he was afflicted at the time. It 
follows that in this case there can be no title of inheritance batween tha 

astics, no dower even incumbent on the husband, and that the woman is 
not bound to observe an iddat, or term of probation. This law of annul- 
ment of contracts entered into by parties legally qualified to contract, 
without divorce or voluntary dissolution, may certainly at first sight 
appear irreconcilable, but all objection and doubt are removed necessa- 
rily by a reference to those authentic proofs of their nullity, already 
detailed in the Book of Marfiage.—Col. B., Trans., p. 340. 


E DEE 
* Sharáya ul-Islám, p. 453, 
é 
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On the other hand,— LECTURE 
CLXVIII. If a sick man (who married in that = 
state) died after consummation, or if he recovered Principles 
of that illness, and died of another’, then the mar- 
riage contract would, doubtless, be valid and effec- 
tive, and the results thereof,;—(viz.) dower, inherit- 
ability, and iddat—will ensue.—Rouzat ul-Ahkam, 
° p. 38. 


CLXIX. Ifthe married woman died before her Principic, 
sick husband as well as before consummation of 
marriage, then the approved opinion is that inherit- 
ability will ensue, though some of the doctors have 
doubted it.—Rouzat.ul-Ahkám, p. 38. Further, — 


CLXX. Ifa woman on her death-bed, or whilst afflicted Principle. 
with any distemper, should contract huiself in marriage to 
a man in health at the time, but who dies withert con- 
summation, and she thus survives him, the~contract is 
perfectly valid according to the best authority, and tho 
right of inheritance fully established —Col. B., Trans., p. 341. 

— ee — 
ANNOTATIONS. 

elxvii. If, on the other hand, the contracting party should dig of any 
other complaint, or of that same distemper after intervenient recovery, 
or after consumtnation of his marriage, the contract is, in this case, valid 
and binding ; consequently the right of succession is fully established 
beyond the possibility of doubt by reason of the absolute and compre- 
hensive sense of the sacred text already quoted, and the particular 
traditions establishing, in this case, the validity of contract which were 
formerly referred to in treating of marriage.—Col. B., Trans., p. 340 

elxix. If, again, the woman should die previous to consummation of 
the marriage with a man who was sick at the period of contract, and 
notwithstanding survives her, his right of inheritance is liable to difficulty 
aud doubt, arising, on the one hand, from the validity of contract, 
which, if allowed, gives room for the application of the sacred text; and, 
on the other, from a consideration that its validity is suspended upon 
recovery, or consummation of the husband, neither of which is in this 
ease established. The first suggestion, however, appears the stronger, 
as, from the husband’s survival, in whose prior death alone, without 
consummation or recovery, the objection to validity of contract could in 
such cases occur, there appears full ground tér the application of the 
sacred text regarding inheritance by marringe.—Col, B., Trans., p. 340. 
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This (ée, the above) doctrine, both the Allimah and 
Martyr have approved.—JZbid. 


CLXXI. Ifa woman was irrevocably divorced 
by her husband*during his illness, she will never- 
theless continue to be his heiress, till one year, pro- 
vided the husband did hot get well in the meantime, 
and the woman did not marry ‘nother husband. 
This rule, however, is applicable to the inheritability 
of the woman alone; consequently, if the woman 
died within one year, her husband will not inherit 
from her.—Rouzat ul-Ahkam, p. 38. 


— — — — — — — — 
—— — — — — — — 


ANNOTATIONS. 


elxxi. If a husband divorce his wife upon death-bed, or whilst 
afflicted by any distemper, of which, without intervenient recovery, he 
afterwards dies, such divorce has no operation in law to deprive the 
widow of her rght of succession, unless a full year shall have elapsed 
from the date thereof until his death, or that sle herself in the meantime 
have married another. If, on the contrary, the husband survive a full 
year from the date of divorce, or recover gf that distemper, and after- 
wards die within a ycar, or the widow herself has during his illness 
taken another husband: in each and all of these cases, she has no title 
whatever to inherit any part of his property.—Col. 3., Trans., p-341. 

elxxi. “Ifa man divorce his wife whilst in sickness, she is still con- 
sidered as having a right to inherit whilst be continues in that sickness, 
even after her iddai has elapsed, should Le not recover therefrom.” The 
reporter thus proceeds: “I inquired what if his distemper should be 
prolonged? He replied, ‘She inherits ulthough it should last for a 
year ;’” or, as this answer has been conveyed by another reporter, “She 
inherits if he should die of that distemper duriug the influence of which 
he divorced her without intervenient convalescence.” A further judg- 
ment of the same Zmém is recorded by Abdul Rahmán Ibnu Hadj upon 
the question of death-bed divorce to the following effect: “Should the 
husband die of that disease, and the woman have continued single, she 
enjoys her share of his succession; but should she marry another person, 
as this elearly demonstrates her satisfaction at what he has done, she can 
have no claim to inheritance.” This decision is reported by Sumda in 
a manner somewhat differing from the ubove, viz. “She inherits as long 
as she continues in her iddat (2.e., does not marry any other); and if he 
has divorced her with an sntention to injure her by depriving her of this 
title, she inherits although he should survive a full year; but if beydnd 
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CLXXII. In the inheritability of the husband Lectors 
and wife, it is a condition that the marriage should — 
subsist really or constructively.—Royzat ul-Ahk4am, principle. 


p. 39. Hence,— > . 


CLXXIII. When a woman is irrevocably divorced or Principle. 
separated (a), she dogg not inherit (from her husband), nor 
does the husband inherit* (from her), though she be in her 
iddat.+ 

(a.) As a woman who is divorced thrice or before consumma- 
tion, or when passed child-bearing, or not in the age of menstru- 
ation, or who is released by Khulá, Mubdrat, or is in her iddat 
after connection under a semblance of right, or after can- 
cellation.* 


CLXXIV. A husband inherits from (his) wife Principle. 
though she should have been revocably divorced, 
and their mutual right of inheritance subsists, if one 
of them died during iddat, the woman still being 
within the meaning of “a wife.” 





$ EEE N 


this time even a single day, she has no longer, in any event, a claim to 
inheritance.” In another report it is expressed that the following ques- 
tion was particularly put to the Zmám: “ What is the longest term of 
sickness during Which the right of a divorced wife to inherit may be 
preserved?" And this answer is recorded: “ That the husband shall 
continue il] thereof until he dies, and that within a year."—Col. B., 
Trans., p. 342. 

clxxii, clxxiii. The woman divorced irrevocably cannot inherit (from 
her husband), though she be in her iddat, nor can the man so divorcing 
inherit from her. Consequently, the woman who was divorced by her 
husband before consummation, or who was past child-bearing, or who 
was thrice divorced, does not inherit (from her husband).—Rouzat ul- _ 
Ahkan, p. 39. 


claxiii, clxxiv. In like manner, they inherit from each other even if 
there was a revocable divorce, provided one of them died within the 
tddat But there is no right of inheritance in the absolute or irrevoca- 


ble divorce. ——Irshád. 
EEEE: EE 


* Shardya ul-lslám, p. 4530 
+ Rouzat ul-Ahkám, p, 39. 


LEROTURE 
X. 


Principle. 


Principle. 


Principle. 
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According to the ordinance of tho Kuran,— 


CLXXV. The share of the husband (in the property 
left by his deceased wife) is of two kinds: vis., large and 
small; the large share is a moiety; and the small, a fourth. 
He gets a moiety in the case of the deceased having left no 
child (how low soover) of her own, and a fourth in the 
case of her leaving a child, male or feale, begotten by him, 
or by another husband.—Rouzat ul-Ahkam, pp. 39, 40. 


In like manner,— 


CLXXVI. The wifes or widow’s share is also of two 
kinds (large and small). Her large share is a fourth, and 
her small share is an eighth. She gets the large share when 
there is no child, how low soever, of her deceased husband ; 
and the small share when such exists.—J/bid. 


CLXXVITI. If there be several widows, they collectively 
take the wife’s portion—a, fourth or an eighth (as the case 
oy, pe): and divide the same equally amongst themselves. 
—Ibid. 


CLXXVIII. When a man has divorced one out of four 
wives, and married another, then a-doubt applies in general 


- — 


ANNOTATIONS. 

The woman revocably divorced is constructyvely the wife’ of the 
divorcer so long as she has not completed the ‘ddut.—Rouzat ul- 
Ahbkam, p. 38. 

clxxv, clxxvi. When a deceased person has left no child or child's 
child how low soever, the husband (of the deceased) gets a half, and (in 
the case of the deceased's being a male) the wife gets a fourth; but if 
the deccased has left no child (or child’s child), a fourth goes to the 
husband, and an eighth to the wife.—Irsh&d. 

clxxvi, clxxvii. If the deceased left no child, a fourth goes to his 
widow ; and if there be more than one widow, they, in that case, share 
it egually.—Sharfya ul-Islim, p. 453. 

But if the deceased has left a child, then an eighth goes to his widow. 
If there is more than ove widow, the same (eighth) devolves equally 
among them, nothing being added thereto (i.e., to the eighth).—JZbid. 

If there are several wires or widows, all of them share equally the 
fourth or eighth (as the case may be).—Irshéd. 

celxxviii. Ifa man having four wives divorces one of them, and mar- 
ries a fifth wife, after expiration of the (term of) iddat in a revocable 
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to those previously married, and a fourth of an eighth goes 
to the last married (wife) in the case of there being a child 
(of the deceased), and the remainder of the eighth is equally 
divided among the four.* And in the gase of no child 
being loft by the man, a fourth of a fourth goes to the wife 
last married, and the remainder of the fourth goes equally 
to the four wives previously married.* 


LEcTURE 


+e CLXXIX. When a girl under puberty is given Principle. 


in marriage by her father or paternal grandfather, 
her husband inherits from her, and she inherits from 
him.* ‘ 


CLXXX. So also, if two minors are married (to Principle. 


each other) by their fathers or paternal grandfathers, 
they inherit from cach other.* 


CLXXXI. But if they (fhe minors) were con- Principle. 


tracted in marriage by persons other than their 
fathers and paternal grandfathers, the” contract 
remains in suspense till assented to by the spouses 
themselves upon arrival at puberty and discretion; 
and if one of them should die before such assent 
(should have been given), the contract would be, void 
and flere would be no right of inheritance.* 








ANNOTATIONS. 
divorce, or during the :ddat in an irrevocable divorce, and afterwards 
dies, and there arises a doubt as to which of the four wives was divorced, 
then the wife married last will get a fourth of an eighth of the property 
in the case of there being a child, or a fourth of a fourth in the case of * 
there being no child of the doceased; and what remains of the wife's 
portion will be divided equally among the four wives to all of whom a 
doubt was attached though one of them was divorced. So it is in the‘ 
Nass or Hadfs.—Rouzat ul-Abkan, p. 43. 


If such doubt attaches to one of éwo wives, then it is a vexata quaestio, 
as the Nass} respccts four wives, consequently, it would be betfer if a 


compromise were effected.— Ihid. 
8 


— Wee om ae — —— — — — — — — — 











* Shardya ul- Islám, p. 452 


+ The Kurdn or Hadis, : 


Principle. 


Principle. 


Principle. 


Principle. 
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CLXXXII. The same would be the result if one 
of them attained puberty and then assented (to the 
marriage), and the other died before attaining 
puberty.* 


CLXXXITI. But if the one who assented should 
die, the share of the other, ought to be separated 
from the rest of the deccased’s estate, and kept with, 
the survivor; and if on attaining puberty, he or she 
should reject the marriage, the contract would be 
void, and the party would have no right to inherit.* 

CLXXXIV. If, on the other hand, "the marriage is 
assented to, the same would be valid; the party, however, 
must be sworn to state that the assent has not been from 
greed to inherit.* 

CLXXXV. The husband inherits all (kinds of) 
the property of his wife; so does the wife or widow 
if she has a child by the deceased, or child’s child. — 
Irshad. 

When a wife or widow has had e child (born of her own 
womb) by the deceased, she inherits out of all that he has 
left.* But,— 

CLXXXVI._ If there is no (such) child, she.takes 
nothing out of the (deceased’s) land (arz), but her 


— — 
— — — — — ae = 


ANNOTATIONS. 

clxxxvi. If the widow has no such child, she does not inherit land, 
but gets the value of buildings, trees, and also of household effects. — 
Irshad. 

According to most of our doctors, the wife or widow dues not inherit 
land and akdér,—ncither the property itself, nor the value thereof ; 
but she gets the value of the edifices and household effects (such as are 
* not fixtures), though she is not entitled to get the things themselves.— 
Mafatih. 

Most of the modern lawyers apply the above rule to the wife or 
widow ‘who has no child (by her deceased husband). It would, there- 
fure, be better to take it in this sense, (more especially) as it accords 
with the opinion of the AKamah.~—Jbid. 


i SEE IE 


í * Shardya ul-Islém, p. 453, 
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share of the household effects (dlát), and buildings Leorens 

` ; te IX. 

is to be given to her (a). — 
(a.) It has been said, however, that she is to be excluded 

from nothing except the mansions and dwellidgs; while Murtazé, 

may God be gracious to him! has expressed a third opinion to 

the effect that the land should be valued, and her share of the 

value assigned to her. But the first opinion is best founded on 

{traditional ) authority.* 


CLXXXVII. Ifa woman dies leaving her hus- Principle. 
band, and no other heir except the Jmdm, then the 
husband takes his appointed share, which is a half, 
and the other half also reverts to him,—he having in 
this case a residuary title to the remainder. , It is 
otherwise in the case of a husband dying or leav- 
ing no heir except his wife and the Imdm, as she 
then receives only her appointed share, viz., a 
fourth, and the remaining three-fourths go to the 
Imam,—a widow having no residuary title in° any 
situation whatever.f And,— 


ee — — — — — - 
—— — — n ay — — — ee 


ANNOTATIONS. 

Glxxxvil. Such, at least, is the most common and prevalent dgctrine, 
which, further, the two Shatks,t as well as Sayyid Murtazé, have 
declared to be incontestable, by reason of an authentic tradition related 
by Abú Busir in these words: “I was present with the Imém Jadfar 
Saddik when he assembled the people to prayer, and was informed of a 
woman’s decease, who had left her husband, and no other heir. He 
replied, ‘ The property goes gll to her husband.’” And another deci- 
sion of the same Jiném, in the case of a woman who left her husband, 
and no other relations known, viz., “ The succession is for the husband 
entirely ;” as well as several other authentic documents to a similar 
effect.—Col. B., Trans., p. 339. : 

According to the most prevalent opinion, and to a positive judgment * 
of the Jmém Muhammad Békir, on whom be peace, quoted by Muham- 
mad fbnu Muslim, in the instance of a man who died leaving only his 
widow, to this effect: “She receives only a fourth part, and the'residue 





* Shardya ul-Islam, p. 453. B. Dig., Part 11, p 295. 
t See ante, pp. 224 & 225. ` 
} That is. Shaikh Abú Jaafar Túsí and ppaki Mufíd, 
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CLXXXVIIT. If there be an heir between the husband 
or widow and the Imán, then the property remaining after 
allotment of the appointed share of the husband or widow, 
goes to such heir glone.* 


On the Valát of Imámat, or Succession 
of the Imam. : 


CLXXXIX. The whole property of the person 
who leaves no other heir of any description what- 
ever, goes to his Jmdém; but if the deceased has 
left a widow, then the property remaining after she 
has received her specific share (which is'a quarter) 
goes te the Imam.} 


- — — 
— — — — — 


ANNOTATIONS, 


goes to the Jmdém.” To the same purport are several other authentic 
documents.—Uol. B., Trans., p. 339. 

When a person leaves no consanguinous heir, nor an heir for special 
cause, except a wife, a part of the inheritance goes to the Jmémn.— 
Irshfd. i 

clxxxviii, clxxxix. When thereis no surety for offences. uhe Tmum is 
the heir of the persou who has no (other) heir, and this is the third kind 
of valé.—Sharfya ul-Islam, p. 456. e 5% 

elxxxix. ‘The Jmém is an heir when there is uo (other) heir by con- 
sanguinity or for special cause, except a widow, who participates with 
him in the inheritance and takes her large share.—Rouzat ul- Ahkám, 
p. 50. 

The last species of valá, or legal title to inheritance thereby, is that 
enjoyed by the Zmdém, in virtuc whereof, if a person die leaving no heirs 
by consanguinity, nv husband or widow, with the provisions and restric- 
tions already quoted respecting the latter,‘no emancipator and no surety 


— ere — =e 8 
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* See ante, pp. 2214 & 225. 

+ Vala is a term of various applications, hut signifies, in this place, the 
connection of onc of two persons with the other, proluced, first, by eman- 
cipation from slavery ; second, by responsibility of ormes, —observing, how- 
ever, the order of succession ; and, third/y, upon failure of these descrip- 
tions, bestowing a title of syccession upon the mám, or public treasury at 
his disposal, who 1s by law «he heir of every person deceased having no 
heir besides, and this may be considered in the third class or degroe of 
succession by ralé.—Col. È., Trans., pp. 345 & 846, Sec ante, p. 177, 


t See ante, pp, 176 & 177. 
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CXC. If then the Imdm be present, the property Luczung 
(left by the deceased) goes to him to do with it — 
as he pleases (a).* . | Principle, 

(a.) Ali, on whom We peaec, used to give the property to the 


poor and indigent (of the doceased’s) city or village,f and to the 
weak and infirm amoung his (the deceased’s) neighbours. * 


There are, however, different opinions as to how the 
property, which thus devolves on the Zmám, in his absence, 
should be dealt with. r 


The author of the Sharáya ul-Islám says—“If the 
Imám is absent, the property is to he distributed among 
the poor and indigent, and not to be given up or surren- 
dered to any but to a rightcous Sultán or rulet,.except 
under fear or actual coinpulsion.”* 


— - 
— aia — — — — — 


ANNOTATIONS. 

for fines, the property, or inheritance, of such person is by law entirely 
vested in the 7mdém, who is, in other words, the sole heir of.every person 
deceased leaving no individual member of any of the foregoing classes. 
This principle is established, according to the Shaikh, as well by uni- 
versal agsent as by an authentx tradition of the Jmém Mulkommad Béhkir, 
on whom be peace, quoted by Burid Ajéli in these words :—“ If a per- 
son should not have engaged in a contract of glientage with any believer 
previous to his death, the inheritance of such person is vested in the 
high priest of fhe Faithful,” that is, the Imdin; to which effect there 
are many other traditions generally known.—Col. B., Trans., p. 362. 


exc, exci. If the Zmdm be visible or present, the property may be 
applied to any purpose that he pleases. The Commander of the Faithful 
(i.e. Alf) used to distribute it by way of alms umong the poor of the 
town and the weak and infirm neighbours (of the deceased).—Irshad. 
With respect to the application of this fund, during the absence of the 
Imom, the doctrine of Muhakkik in his Shardya, as well as of most other 
lawyers, prescribes its partition amongst the poor and indigent of 9ur 
sect, by reason of the impossibility to deliver it to him, upou whom be 
blessing and peace, and consequently the preferable title of his indigent 
posterity and followers to enjoy it, in the same mauner as they enjoy his 
Jifth of spoils taken in battle, of wines, and various other subjects with 
which this right is connected.—Col. B., Trans , p. 363. 
? 














— — —— — — —— — — 


* Shardya ul-Jalam, p. 40%. 
t Arab “ Balad,” 
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Principle. 


Principle. 


Example 
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The author of the Irshdd is of the same opinion. He 
says,—“ If the Jmám be absent, the property should be 
distributed among the poor and beggars, and it should not 
be given to a tyrant, xcept under fear.”—Irshad. 


CXCI. The most approved opinion, however, 
is, that the property thus vested in the Imdm 
should, while he is absent, be distributed among the 
Sayyids, who are his descendants,—preference; 
nevertheless, being given to such of them as are poor 
and indigent.* 


On the acknowledgment of Relationship establishing 

` Heritable Right. 

CXCII. The acknowledgment of a young child’s 
descent is not established unless its childship be 
possible, the child acknowledged be unknown, and 
there be none to dispute it. 


With respect to this (acknowledgment) there are three 
conditions (viz ) :— 

CXCIII. Ifit be impossible (for the acknowledger) to be 
the child's parent, the acknowledgment is null (L).t 

As when the person acknowledged is older than the acknow- 
ledger, or his equal in age, or only so much younger than he, 
that the difference between their ages is less than 1s usual ın the 
birth of such child ; or where one should acknowlédge the child 
of a woman to be his, when there has been betwecn them (that 
is the acknowledger and woman) such distance as to preclude his 
having access to her during the age uf suvh child.t 


— = o — — — — — 
— — — 


ANNOTATIONS. 

exciii. With respect, again, to the case of parents and their infant 
children, reciprocal ackuowledgment is not required by law to establish 
the right of succession, but, on the contrary, the simple declaration of 
the parent, or adoption of the child as his own, is perfectly sufficient to 
establish inheritance betwixt them, as has already been fully explained 
in treating of the acknowledgment of parentage, and there is no distinc- 
tion upon this point betwixt a father and mother, as a majority of our 
doctors have decided.—Col. B., Trans., p. 377. 


© 
— — 











* Vade Rouzat ul-Ahkém, pp. hO & 51. 
t Shardya ul-dsiém, p. 376, 
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CXCIV. In like manner, if the child be of known 
parentage, the acknowledgment cannot be accepted (2). 
So also if any one should dispute (with the acknowledger) 


we wee — — — — 
— —— — — — — 





ANNOTATIONS. 


exciii, exciv. If, however, the acknowledging parties should be 
generally known as not related to each other by the tie, whether of 
blood or affinity, which they allege, such acknowledyment cannot in law 
be received, as, obviously in this case, tending to affect the rights of 
third parties; for the title of succession is established by law in the 
known heirs of the acknowledger, aud his simple confession in favor 
of another, as tending to exclude these, or at least to thtroduce a sharer 
in their rights, cannot be reccived Without proof, although verified by 
the person in whose favor it ‘is made.—UCol. B., Trans., p. 376. 


And here, as an appendage to the legal causes of succession by birth 
and aflinity, we observe the mutual acknowledgmeut of two persons with 
respect to cach other of a relationship establishing the right of ‘nherit- 
ance, provided both these persons be of unknown parentige and’ con- 
nections. Thus, if two persons mutuall@recognize each other by the 
titles, for example, of father and son, or any other founding a claim to 
successioh, who are not knowa to the contrary, they are by law acknow- 
ledged as the heirs of each other, nor can either be called upon to prove 
the truth of bis confession, because the right is confined to themeelves, 
and there is no person to oppose it, as well as by the saying of him, on 
whom be peace, “ Acknowledgments of sane people are valid and bind- 
ing as to themselves.” Further, it is related by Abdur-Rahmdn Ibnu 
Huyjsj Bijily that he asked the Imam Jadfar Suddik, upon whom be 
peace, respecting a woman brought prisoner from her own country, 
and with her an infant child whom she called her son; and a man also 
a prisoncr, who, meeting by accident with his brother, recognized him 
by that title, and they both knew cach other, but neither could adduce 
any proof of their relationship except this mutual acknowledgment. ‘The 
reporter thus proceeds,—“ The Jmém inquired of me my own opinion,of 
these cases; I observed that the parties could not inherit from each® 
other as having no proof of their relationship from being born in a 
forcign country. Ie exclaimed, ‘Almighty God! if a mother has 
brought with her into captivity a son or a daughter, whom she con- 
stantly acknowledges as such, or when a man recognizes his brother, 
and they both being of sane mind continue to%cknowledge the relations, 
surely they must be considered the lawful heirs of each other.’—Col. B., 
Trans., pp. 875 & 376. ? ; 
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in respect of the childship of the child, the acknowledg- 
ment cannot be accepted without proof (3).* 


CXCV. No regard is to be paid to the assent of 
a young child.” : 

But should not some regard be had to the assent of the acknow- 
lodged person when adult in age? Apparently not, as is in the 
Nihdyah. Tt is otherwise in the Afabsiit, which is most agrecable 
to the general principles of the law.* So,— 


CXCVI. If the adult should deny the parentage 
(nasab), it is not established. * 


CXCVII. The descent of any other than a child 
cannot be established without the assent or concur- 
rence of the person acknowledged.* 


CXCVII. When the acknowledgment is in favor 
of any other than a child of the loins, and the 
acknowledger has no other heirs, and the person 
acknowledged has @ sented to the truth of the 


— — — — — — — 
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ANNOTATIONS. 

exoviii. This right of inheritance by mutual acknowledgment, except 
in the instance of parent and child, is invariably restricted to the 
acknowledging parties themselves, and does by no means, according to 
the most prevalent opinion, descend to their heirs, unless the latter 
should also verify and avow the connection. Thus, if a person declare 
another to be her brother, who on his part also avows the relationship, and 
they are not known to the contrary, the right of inheritance is thereby 
established betwixt them as to each other, but does nut extend to the 
others, brothers, for exampie, of either, nor to any relations besides. It 
is otherwise with respect to parents and children, Ifone person acknow- 
ledges himself the father of another, who verifies and avows the filiul 
tic, these are not only by law the heirs of each other, but this right also 
extends to all the heirs or descendants of both. This distinction betwixt 
the two cases, however, is fuanded upon a principle whereof the grounds 
are by'no means obvious; and the various objections thereto may be 
seen at large with their answers in their proper place.—Col. B., Trans., 


p. 377. 
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acknowledgment, they inherit from each other; this, Lecrves 
however, is not to affect the rights of others than — 


themselves.* 

CXCIX. If the acknowledger las any known Principle. 
heirs, his acknowledgment of nasab is not to be 
accepted.* 


. CC. When a person has acknowledged a young Principle. 
child (as his offspring), and the nasab is established, 

but is subsequently denied by the child on his 
attaining puberty, no regard can be had to his 
denial, because the nasab had already been estab- 

lished previous thereto.* , . 

CCI. When the child of a deccased person has acknow- Principle. 
ledged another to he his child, and the two then concur 
in acknowledging a third, the nasa of the third is 
established, provided that the two‘first are just and righteous 
persons; but if the third should deny the second, the 
nasab of the second would not be established, and the 
third would take half the estate, the first, a third, and the 
— A sixth, being the complement of the share of the 

ist. 

CCIE If, again, the two (first) were of known nasab, Principle 
and should hoth acknowledge the third, his nasub would be 
established, provided the two were just and righteous 
persons; and though the third should deny (the nasab of), 
either of the other two, no regard should be had to his 
denial, and the estate of the deceased must be divided 
among them (all) im thirds.* 

CCIII. If a deceased person has left brothers and Principe. 
a widow, and the widew acknowledges a child to be 
his, her share of the estate is only an eighth; and if 
the brothers should verify her acknowledgment, (tlie 
whole of) the remainder would go to the child, aud 
not to the brothers.* 

CCIV. In like manncr, every one who is in appearance Principle. 
an heir, and acknowledges another person to be nearer (to 


è 
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the deceased) than himself, must surrender to such person 
the wholo of whatever may be in his hands (that belonged 
to the deceased). But if the person acknowledged be equal 
in degree to himself, he has only to surrender out of his 
own share a duc propurtion for the share of the person so 
acknowledged. But if tho brothers (in the supposed case) 
should deny the person (acknowledged by the wife), 
threv-fourths of the property would go to them, one-eighth 
to the wife, and the remainder of her share to the ehild.* 


CCV. When a youth (sabi) of unknown descent 
(nasab) has died, and a person acknowledges Aim to 
have been his son, the asab is established, whether 
he were of tender age or more advanced (kabir), and 
whether he has left any property or not. Accord- 
ingly his inheritance belongs to the acknowledger; 
and the case is not affected by any suspicion that 
may attach to his motives in such a circumstance as 
it would-be if the person were alive and had pro- 
perty.* 

CCVI. In the case of a deceaged person the absente of 
assent is of no importance, even though he were adult; for 
(being dead) he comes within the meaning of the case of a 
little child.* 

So also,— 


CCVII. Ifa person should acknowledge an insane 
person to be his son, the absence of his assent is of 
no consequence, as no regard can be had to the 
words uttered by a person in such a state.* 


CCVIII. When a female slave has borne a child, and 
her master acknowledyes the child to be his, it is attached 
(atiiliated) to him, and adjudged to be frece, provided that 
the woman has no husband.* 

CCIX. And if a man should acknowledge as his son 
the child of one of his slaves, particularizing the child, he 
is (in like manner) to be affiliated to him* (the acknow- 


ledger). <£ 
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And if another of his slaves should allege that it was her 
child which he acknowledged, the question is to be deter- 
mined by the word and oath of the acknowledger.* 


If, however, the man should die withou€ particularizing the 
child, the Shuikh has said that the heir should specify some 
one in particular, and that, if he should refuse to do so, the 
question must be determined by lots. But it were better 
to say that recourse should be had to lots (absolutely with- 
out any such distinction) when the acknowledger himself 
has died without particularizing the child.* 

CCX. If a person having three children by a slave 
girl should acknowledge one of them to be his son, then 
whichever of them he may particularize as the ong intended 
would be free, and the others would remain slaves; and if 
there should be any doubt as to the individual particularized, 
or the acknowledger should die without particularizing him, 
the individual must he determiyped by casting lots.* 


CCXI. The nasab or descent cannot be estab- 
lished except by the testimony of two just or 
righteous men. It is not also established by the 
testimony of one man and two women according to 
the most approved opinion. Nor can it be estab- 
lished by the testimony of one man on oath, for by 
the testimony of two profligates, even though they 
should be heirs* (to the deceased). 


CCXII. If two brothers, being just persons, 
should testify to another being a son of the deceased, 
his descent and right to inheritance would be estab- 
lished; but there would be no reciprocity herein.* 


CCXITI. But if the brothers are profligates, the descent 
would not be established, though he would still have a vight 
to inheritance in preference to them.* 


CUXIV. If a person should acknowledge two heirs (of a 
deceased person) preferable to himself, and each .of them 
assent for himself, their descent would not be established, 
the right to inherit would, howevew, be established (in their 
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favor), and he must surrender to them whatever may have 
been in his hands; and though they should mutually deny 
as between themselves (that is, though each deny the right 
of another), no regard is tu be had to their denial.* 


CCXV. If a person should a¢éknowledge an heir profer- 
able to himself, and then acknowledge another preferable 
to them both, then if the person, first acknowledged should 


assent to, or confirm, the same (i.e., the latter acknowledg- . 


ment), the property (left by the deceased) must be surren- 
dered to the person acknowledged in the second instance.* 
But if he (the person first acknowledged) should negative 
the second acknowledgment, the property must be surren- 
dered to the person first acknowledged; and the acknow- 
ledger weuld become a debtor to the person acknowledged 
in the second instance.* 


CCXVT. Where the person acknowledged in the second 
instance is equal in degree to the person first acknowledged, 
and the latter does not verify the second acknowledgment, 
the acknowledger must make over to the person acknow- 
ledged in the second instance a similar half of that which 
was obtained by the first.* . 


If a person should acknowledge 4nother as the hukband 
of a deceased woman who has left a child, he must give up 
a fourth of his own share, or must give a half, uf there be 
no child, to the person so acknowledged; anl if he should 
then acknowledge another husband, the acknowledgment 
could not be accepted.* 


If a person should acknowledge a woman to be the 
widow of one deceased, who has left a child, he should give 
up to her one-eighth of whatever may have remained in his 
hands, or a fourth, in the case of there being no child, but 
if he should then acknowledge another (to he so), he 
becomes a debtor to the latter for a similar half of the 

rtion of the first, in case the second acknowledgment 

e negatived by the first (woman), And if he should 

acknowledge a third, he must give her a third of the 

(wife’s), share ; in like manner, if he should acknowledge a 

fourth, he must give her a fourth of the wifes share; and 

even if he acknowledg¢ a fifth, and one of the first (four) 
e 
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should deny it, no regard is to be had to the denial (so far 
as the acknuowledger is concerned), but he must be made a 
debtor to the acknowledged for a portion sunilar to that 
which one of them receives.* c 


On Mutual Acknowledgment of Relationship. 


CCXVII. If two persons mutually acknowledge 
each other (as relatives), they inherit from each 
other; and they are not obliged to prove their 
relationship, But if they are generally known to be 
of a nasab or descent other than that, (implied in the 
acknowledgment), their words alone cannot be 
accepted.—Sharaya ul-Islam, p. 460. , 


On Establishment of Nasub.f 


Nasab (descent or cosangninity) is established by a 
valid marriage, or the semblance of it. It is not established 
by illicit intercourse (zina) ț—Sharáya ul-tlam, p. 366. 
Hence,— 


Lectune 
IX, 


Principle. 


CCXVIII. All children born under a contract of Principle. 


permanent marriage§ appertain to the husband upon 
three conditions: 1—Coition; 2—Dapse of net less 
than six months; and 8—Lapse of not more than 
the longest period (a) of gestation (from the time 
of the coition ).f 


to a ee — — — — — — 
— — — — — — — — 


ANNOTATIONS, 


cexvii. When two persons acknowledge cach other as being mutual 
relatives, they inherit reciprocally without being required to prove 
(their relationship). This is ineuleated in the Hadis, and herein there 
appears to be no difference of opinion. — Rouzat ul- Ahkám, p. 62. 





* Shardya ul-Isldm, p. 377. 

t Lineage, race, family namo, whence consanguinity, descent. 

t Shardya ul-Talám. pp. 266, 300. =. 

§ It would seem from what has been said at pp. 1i, 43, that children 
born under a temporary contract also belong to the husband.—Note by 
Mr. Neil Bailey, vide B. Dig , Part II, p. 90, 


Lecrure 
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Although here only the permanent marriage is mentioned, 
yet a child born under a temporary contract of marriage 
seems also to belong to the husband,* inasmuch as that also 
is a valid marriage, and consanguinity (as above stated) is 
established by a ‘valid marriage, whether permanent or 
temporary. f 


(a.) That period is nine months according to the opinion 
most generally received ; but some of the doctors have extended 
it to ten months, and this is (considered to be) good and cvurrect.' 
Othors, again, have gone so fur as tu extend it to the period of a 
year ; but their opinion is now exploded and abandoned.f 


The conditions above mentioned are indispensable. 


So that if there has been no coition with the woman, 
there can be no affiliation of ‘the child (to her husband); 
and though such has taken place, yet if the woman be deli- 
vered, at less than six mouths froin ity occurrence, of a 
perfect and living child gor if both the parties should concur 
(in declaring) that its birth has happened at more than 
nine or ten months from the time of coition; or if this fact 
can be established by the husband’s abscuce from his wife 
longer than the longest period of gestation, the child (of 
which she has been delivered) ig not affiliated so her 
husband, nor can he lawfully claim it as his own. But (in 
the cage of all these conditions being found) though an 
adulterer should have done wickedly with the wife, yet ber 
child belongs to her husband, and cannot be repudiated by 
him otherwise than by lián or imprecation; for an adul- 
terer cannot be legally the father of a child; and if married 
parties differ as to the fact of coitiun or the birth of the 
child, a preference must be given to the word of the husband 
when confirmed by his oath. With coition and expiration 
of the shortest period of pregnancy (or delivery just at six 
months from the act), it is unlaWful for the husband to 
deny his parentage on suspicion of the mother’s misconduct, 
er even though he should know her with certainty to have 
committed adultery ; and if he should deny her offspring to 
be his child, its parentage as from him cannot be rescinded 





* Soe the Lecture on temporary marriage, where it will he found that 
the same author has declared the child born under a temporary contract 
of marriage to belong to the temporary husband, 
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in any other way than y going through the process of Tacruns 

lian.* — 
CCXIX. If a man has divorced his wife, who, after Principle. 

having observed the iddat, has married again ; or, if a man 

has sold his female slave who is subsequently enjoyed by 

the purchaser, and the woman (in cither case) gives birth 

to a child at less than six full months (from the divorce or 

sale), the child belongs to the first man (that is, the husband, 

or seller); whereas if it is born at siz months or more 

(from these respective dates), it belongs to the second man 

(that is, to the second husband, or the purchaser).* 


CCXX. 1f a man has divorced his wife, and* she is Principle. 
subsequently enjoyed by another under a semblance of right, 
becomes pregnant, and is deliyered of a child at lesa than 
six months from the time of the second intercourse, and at 
full six months from her last connection with the repudia- 
tor, the child is to be ascribed to the latter.* 


But if, when there is less than wixfoonths from the inter- 
course with the second husband, and more than the 
longest period of gestation from the last intercBurse with 
the repudiator, the child is not to be ascribed to either.— 
Sharaya ul-Islim, p. 26%. 

But if there is a possibility of the child’s being the fruit 
of either intercourse, the case is to be resolved by casting 
lots, gibject, however, to some doubt whether it be not more 
agreeable to general principles of law to affiliate the child 


to the second of the two parties.*—Shardéya ul-Islém, 
p. 267. 


CCXXI. But if a man should have carnal connection Principle. 
with a woman, get her with child, and then marry her; or 


if the woman being a slave, he should subsequently marry 
her, the child is not lawfully affiliated to him.* 
— — en & 

e ANNOTATIONS. 

ecxix, If a man should divorce his wife, who thereupon observes ane 
eddat, or period of probation, and gives birth to a child within the longest 
period of pregnancy from the date of the separation or divorce, such 
child belongs to him, if its mother has not been intermediately enjoyed 
by another man under contract of marriage, or a semblance of right.— 
Sharaya ul-Islam, p. 266. ° 








s 
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OOXXI. It is incumbent ong husband to acknowledge 
the child of his wife, when he adits that he had cohabited 
(with her) and that the child has been born by her; but if 
he should deny the child, his denial is of no avail to the 
rescinding (of its parentage), unless he goes through the 
process of lidn.* 


CCXXIII. When a man denies the child of his wife and 
takes the didn or imprecation, the nasab is cut off from the 
master of the bed, or husband of its mother. But if he 
should afterwards acknowledge the child, its nasab is 
restored, though he can have no title to share in the child’s 
inheritance.—Sharéya ul-Islam, p. 266. 






As regards the children begotten under a semblance of 
right,— 


CCXXIV. If a man should erroneously cohabit (with 
a woman who is a strapger), supposing the woman to be his 
wife or his slave, and she should produce a child, its parentage 
is established in him.* 


CCXXV. If a Muhammadan should marry a woman who 
is forbidden to him, or with whom marriage is unlawful, 
either radically, that is, from their birth, or by some recent 
occurrence,—such as fosterage, forner marriage, cr any other 
cause,—there is no right of inheritance betwixt them in 
virtue of such marriage, whether it proceeded upon an 








— — 
— — — — — — 


ANNOTATIONS. 


ecxxy. It is otherwise with respect to children produced by errone- 
ous connection of their parents, fo: these have an undoubted title to 
inheritance by unanimous assent, although the cause of their birth is 
certainly illegal as unsupported by valid marriage; and thus if be should 
gave carnal connection with a woman through error, supposing her to be 
his wife, which proves not to have been the case, the offspring of such 


. eOnnection is held in law to be the child of both parents, if both were 


alike in error, or of that one alone who was influenced by the mistake, 
because the laws of descent or establishment of parentage expressly 
include the case of erroneous connection, and consequently the right of 
inheritance founded upon descent must equally be established.— 
Col. B., Trans., p. 373. ¿£ 





t 
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error or otherwise, and of the same nature is the birth or 
descent of children begotten under such unlawful contract 
of marriage (except in the case of error), for they cannot 
inherit from their parents.*—Col. B., Trans., p. 373. 


On Illegitimate Children. 


» Nasab, or descent, is established by a valid marriage, or 
by the semblance thereof: it is not established by illicit 
intercourse (zind).—Shariya ul-Islém, p. 266. 


If a man should have such intercourse with a woman, 
and a child be generated of his sced, it is not related to him 
in law. Still, according to the most approved doctrine, the 
child is prohibited both to him and to the woman ; as, how- 
ever, it is the product of the man’s seed, it is, in tommon 
parlance, termed his child—Jbid. Consequently,— 


CCXXVI. An _ illegitimate, child (walad-uz- Principte. 


zind*) has no parentage (nasub}* so neither the man 
who has unlawfully begotten, nor the woman who 
has unlawfully borne (a), the child, nor any of their 
relatives, can inherit from such child; nor has the 
child any title to inherit from them.* 

(a.) According to one report, howéver, the mother and her 
relatiyes can inherit the property of an illegitimate child fn the 
same way as that of the child of a woman separated from her 
husband by /idx or imprecation ; but this report is rejocted. 

CCXXVII. Ifan illegitimate child has a wife or 
husband, and legitimate children, then all of them 
(including the illegitimate child itself) inherit reci- 
procally; but where an illegitimate child has no 
such relative or relatives, there the inheritance (of 
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ANNOTATIONS. ” u 
eexxvi. An illegitimate clrild neither inherits from, nor is inherited 
by, its parents and their relations.—Rouzat ul-Ahkam, p. 60. 
cexxvi, cexxvil. An illegitimate child does not take the inherftance of 
his or her parents, nor vice versd; but itis established that an illegitimate 
child, and the husband or wife, and chil€yen (of such child) inherit 
8 
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such child) devolves on the Jmdém.—Rouzat ul- 
Ahkám, p. 60. 


ee 








ANNOTATIONS. ' 

reciprocally; that is to say, the former inherits from them and the latter 
from him or her. And when an illegitimate child leaves no issue, nor a 
husband or wife, the inheritance (of such illegitimate child) goes to 
the Imdm ; peace be to him !—Irshad. 

ecxxvii. The correct opinion is, that an illegitimate child is not in- 
herited from, except by his or her children, husband or wife (as the 
case may be).—Mafatih. 

ecxxvii. The inheritance of such child is only for his or her own 
(legitimate) children; in whose default it goes to the Jmdm.—The 
husband or wife, however, gets his or her reduced share with a child or 
children, and a full share without a child or children, of the deceased.— 
Sharaya ul-Islam, p. 457. | 

According to the general assént of the learned, nasab is established 
by valid marriage, or by a semblance of right, and not by illicit inter- 
course (zind).—Mafatth. 


LECTURE X. 





ON IMPEDIMENTS TO SUCCESSION,—APPENDAGES 
THERETO,—AND EXCLUSION FROM 
INHERITANCE. 





Impediments to Succession. 


CCXXVIII. Impediménts to succession are Principle. 
three :—Infidelity (a), Homicide, and Slavery.* 


(a.) “‘ Infidelity”—which operates to impede succession—is 
that which excludes the belicvers therein from the title of Jslém.* 
Consequently, — F 


oe 
— — — — — — — — — 


l 


“ANNOTATIONS. 


ccxxviii. Impediments to succession are generally known to be three. 
First,— infidelity; Second,—murdering the ancestor; and Third,— 
slavery.—Rouzat ul-Ahkam, p. 64. 


By infidelity, as impeding succession, ia here to be understood every 
belief or persuasion which excludes its votaries from the title of 
Islám, for no alien, whether hostile or tributary, and no apostate from 
the Muhammadan faith, can inherit the property of a believer: whereas 
the latter may be heir either to an original infidel or to an apostate.— 
Col. B., Trans., p. 366. $ 


Infidelity cannot be an impediment to succession unless it be on she 
part of the heir, that is, an infidel cannot inherit from a Muslim, and not 
that an infidel cannot be inherited from by another infidel, or by a 
Muslim. There is no difference of opinion in this—that an infidel does 
not inherit from a Muslim whether the infidel be an alien enemy (harbi), 
or an apostate by birth or by conversion.—Rouzat ul-Ahkam, p. 64. 

© 





9 
* Sharáya ul-Islám, p. 441.4 


LECTURE 
X. 


Principle. 
Example. 


P rinciple. 


Principle. 


Example. 


278 ON IMPEDIMENTS TO SUCCESSION. 


CCXXIX. A Musalman heir excludes all infi- 


del heirs, though the latter be nearer to the 
deceased.* 


If a Musalmán dics leaving an infidel sôn, and a paternal uncle’s 
son, who is a Musalman, the inheritance (of the deceased) goes to 
the latter, and not to the son.—Irshad. ; 


This is according to the general agreement of our doctors 
as well as to the several traditions generally accepted and’ 
followed in practice-—Mafatih. So,— 


CCXXX. Neither an alien tributary (zimmi), nor an 
alien enemy (harbi), nor an apostate from the Muhamma- 
dan faith, can inherit from a Musulmán, though a Musal- 
mán would inherit from a person originally an infidel, as 
well as from an apostate.* 


CCXXXI. If an infidel dies leaving several infidel heirs, 
and a single Musalmán heir, the whole of the inheritance 
goes to the latter, (though he be only an emancipator, 
or a patroy by responsibility,f) to the total exclusion of the 
infidels however more proximate they might be to the 
deceased.* . 

If a deceased Musalmán’s son is an infidel, and son’s son, a 
Musalman, the inhcritunce will devolve not on the son, who is an 
infidel, but on the grandson, who is a believor.—Irehéd. 


ANNOTATIONS. 


cexxix. According to the Hadis and the general agreement of the 
Learned, infidelity bars succession to the inheritance of a Musa/mdn. 
And, although a Musalman inherits from a Musalinén, yet an infidel 
cannot inherit from him.—Mafstih. 


ecxxx. If an infidel should die leavjng several heirs, unbelievers, 
with one who has embraced the faith, the whole inheritance would go by 
lagy exclusively to the latter, however remote, even an emancipator or 
patron by contract, although the former were the nearest relations by 
plood.—Col, B., Trans., p. 366. 


cexxxi, coxxxii. If a Muslim, has (at his death) left only infidel 
heirs, his inheritance will go the Imám.—Mafátíh. 





* Pharéya ul-Islán, p. 441, 
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COXXXII. Ifa Musalmén has left only infidel heirs, they qr" 
do not inherit from him, but his inheritance goestothe — 
Imém upon failure of Musalmén heirs.* But,— Principle. 


CCXXXIII. If an infidel should Jeave no Musal- Principle. 
mán heir, another infidel] may, in tnat case, inherit 
from him, provided, however, that the deceased was 
originally an infidel; but if he was an apostate, the 
inheritance would devolve on the Jmdm in default 
of (any other) Musalman heir.* 


According to one report, the infidel hoir would, in that case 
also, be entitled to take the inberitance.* ‘ 


CCXXXIV. If, however, an infidel should Priscipte. 
embrace the faith (after the late owner’s death, but) 


ANNOTATIONS. 

cexxxii. If a believer leave infidel heirs, they do not inherit his 
property, which, on the contrary, goeg to the Jmdém, upon failure of 
heirs who are believers.—Col. B., Trans., p. 366. è Z 

ccxxxiii. If, however, the deceased infidel should leave ho heir what- 
soever a believer, an infidel would, in this case, succeed, whereas of an 
apostate the inheritance devélves on the Zmém upon failure of Muham- 
madan claimants; and this decision is applied in one report to the case 
of an original infidel, but the report is considered unauthentic.— 
Col. B., Trans, p. 366. ? 

eexxxiv. When amongst the heirs (of a deceased person) there is one 
infidel and several Musalmdns, and the infidel embraces the faith while 
yet the property left by the deceased was not divided among them (7.e., 
the Musalm&ns), then the infidel will be entitled to take the (whole) 
inheritance if he is nearer to the deceased than the rest, or he will 
participate (with them) in the inheritance if he is equal with them in the 
degree of relationship. This rule applies to both cases (viz.)—to the 
ancestor’s being a Musalman%s well as an infidel. Herein there is no 
edifference of opinion.—Rouzat ul-Ahkám, p. 65. 

If any of the heirs is an infidel, and the other heirs are Musalmfins, 
yet if the former before distribution of the inheritance becomes a 
Musaiman, he participates therein with the Musalman heirs if he is 
equal with them in degree of relationship, and if nearer (than they,) 
he takes the whole inheritance, whether the deceased was a Muslim or 
an infidel.—Irshid. 


— — 
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Lecroee previous to the partition of the property, he would 


Principle. 


Principle. 


be entitled to participate with those that are equal 
(to him) in degree of relationship, or would alone 
take the inheritance if he is nearer to the deceased* 
(than the other heirs). But,— 


CCXXXV. If he becomes a Musalmán after the partition 
of the estate, or if there is only one other heir (when of 
course no partition would be required), then he has no share 
in the inheritance.* 


CCXXXVI. But if that single heir is the Imam, then, 
in the case of the late owner being a Musalmán, the 
generally approved opinion is that the infidel who embraced 
the faith will be preferred tothe inheritance. This is sup- 
ported by a correct tradition —Rouzat ul-Ahkam, p. 65. 


—— — — — — 
ö— — — — — — 


e 
ANNOTATIONS. 


eexxxiv, cexxxv. If, however, an infidel should embrace the faith 
after his ancestor’s death, previous to division of the inheritance, this 
impediment is thereby removed, and the progelyte is associated with all 
other heirs who are equal in degree, or preferred to the whole s'fccession 
if nearer; but after distribution of the estate, or total appropriation 
thereof to a single heir, his conversion has no effect to remove the 
impediment except in cases of competition with the Zmám, to whom, even 
after the transfer is made, his conversion bestows < preference, according 
to a tradition reported by Abú Basir.—Col. B., Trans., pp. 366 & 367. 


ccxxxv, ccxxxvi. If, however, there ıs only one Musalman heir 
except the Jmdm, then the infidel, thongh he embraces the faith, cannot 
lay a claim against that heir, because in the case of there being a single 
heir, the property (not requirirg to be partitioned) goes to him imme- 
diately upon the death of the late owner, and consequently its transfer 
to another requires an authority (which is wanting). But if that single 
heer is the Jmdm, and if the late owner was a Musalmán, then the 
infidel, who embraced the faith, will inherit according to the approved 
doctrine.—Rouzat ul-Ahkam, p. 65. 


ccxxxvi. But in the case of there being no heir (of the deceased) 
save and except the Jmdm, if the infidel heir embraces the faith, he is 
to be preferred to the Jmdy, according to a report of Abú Basir." 
6 


| 
1 Shardya ul-Islém, p. 441, 
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GOXXXVIL If, on the other hand, the late owner was an  Lacruns 
infidel, and succession to his inheritance is pending between ®©. 
the infidel (heir) and the Imam, then the former, as already o, 
stated, must be preferred in taking the inheritance; and 1f Principle, 
he has embraced the faith, he will laudably have precedence 
over the mam and take the inheritance. —Jbid. 


,CCXXXVIII. Ifthe (muslim) heir is a husband or wife, Principle, 
and there is another heir who was an infidel, but embraced 
the faith of Islám, the latter is entitled to the surplus 
remaining after the allotment of the appointed share of the 
husband or wife.* 


CCXXXIX. In the matter of succession to his deceased Principle. 
wife, the husband is preferred to her infidel relatives, no 
matter whether the wife herself was an infidel or a musli- 
mah, for he takes a half, as*husband, if she left no child, 
or left an infidel child who by reason of being excluded is 
accounted as non-existent, and the remainder by return, 
or he will take a fourth, if we consider the existence of the 
infidel child to be sufficient for the purpose of reducing his 
specitic share, and the remainder will revert to htrga—Reuzat 
ul-Ahkam, p. 65. 


— — —— = — — — 
— — —s, — — — — 





& 
ANNOTATIONS. 


ccxxxviii, cexxxix. Ifthe husband or widow of a person deceased is a 
believer, and there be also some other heir who is an infidel, but embraces 
the faith after the ancestor's death, such proselyte becomes thereby entitled 
to the residue of the estate, after payment of the appointed share to the 
former. Such, at least, is the prevalent opinion, liable, however, manifestly, 
to difficulty and doubt, which arises from the impossibility of distribution 
in the case of a husband ; and if, therefore, we pronounce that the pro- 
selyte is associated with a widow only, and not with a husband, it would 
appear tlie most just decision ; because with the former the Imdm's title 
being likewise invalid, distribution is obviously possible,—whereas a 
husband, in virtue of his reversionary title becoming alone sole proprie- 
tor of the estate, there is no room for division, and consequently ‘no ẹ 
claim through subsequent conversion. The case is, in fact, therefore, 
like that of a daughter professing the faith and the deceased's father an 
infidel, or a sister bélieving with an infidel brother, in neither of, which, 
evidently, subsequent conversion could have any effect.—Co). B., Trans., 
p. 367. e 


— ee a 


* Sharaya ul-Islam, p. 4, 
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CCXL. If one of the parents of an infant child be 
a Musalmén, the construction of the law is in favor of the 
child being a musalmin; and if one of its parents (both of 
whom were infidels at the time of the child's birth) should 
embrace the faith during its infancy, the rule of law is the 
same. But if on attaining puberty the child should 
reject the Muhammadan faith, he is to be treated rigorously, 
and if he still persists in his rejection of it, he is (to be 
accounted) an apostate.* e 


CCXLI. Musalmáns inherit from each other 
though they be of different sects diffêring in religious 


ANNOTATIONS. 


ccxl. If one of the parents of a child become a Musalmán, the 
child will be attached to such parent, though that parent, that is father 
or mother, should have embraced the faith after the child’s conception 
and before its attaining raajority: But if the child should renounce the 
faith, he shall be compelled to profess Islamism, aud if he still renounces 
he will be held to be an apostate by birth. Herein there is no difference 
of opinion; and not also in this that if both parents are infidels the 
child also will be considered an infidel.—Rouzat ul-Ahkam, p. 66. 

If any one of the parents of an infant Child be a believer, the con- 
struction of the law is in favor also of the infant, and if further any one 
of the parents, both infidel at its birth, should embrace the faith during 
its infancy, the rule is exactly the same; but should such infant, when 
arrived at maturity, reject the profession of faith and persist in denial, 
apostasy is thereby established.—Col. B., Trans., pp. 367 & 368. 

cexli. The Musalmans, though differing in the religious doctrines 
and tenets, inherit from each other; still, however, the difference must 
not be so as to cause the parties to bë considered infidels, such as 
Khérijis, Nésibis, and Ghélis.t—Rouzat ul-Ahkám, p. 67. ' 

Infidels, though differing in their religious persuasions, inherit from 
each other, and in this there appears to be no difference of opinion.— 


Iid. 


cexli. Difference of sect or persuasion in Muhammdidanism is no 
impediment to succession, and thus it is to be observed that all pro- 
fessors of our faith inherit from one another prémiscuously without 
regard to their particular éene?s, as, on the other hand, do also all infidels 
in general, although of even different religions.—Col, B., Trans, p. 368. 





* "Shardya ul-Ieldm, p. 412. 
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doctrines and tenets: infidels also inherit from each Leorune 
other though they be of different persuasions.* — 


CCXLII. The property of an apostate (2), who Principle 
was a Musalman By birth or parentage, is to be 
divided (among his heirs) at the date of his apos- 
tasy.* ; 


* (a.) An apostate is he who becomes an infidel after he was a 
muslim. Apostates aro therefore of two kinds. Of one kind is 
he who was a musligh by parentage, that is if at the time of his 
conception one of his parents was a muslim, such an apastate is 
called an apostate by birth. The rule respecting him is, that if 
there be no doubt regarding his apostayy, he is to be put to 
death immediately upon being apestatized; but, whether he is put 
to death or not, his wife is separated from him, and she must 
observe the iddat even though the marriage was not consummated ; 
and his property is divided among his heirs. There appears to be 
no difference of opmion with respeet to this rule.—Rouzat ul- 
Ahkam, p. 68 


The second kind of apostate is he, who having been originally 
(that is by birth or parentage,) an apostate, became a muslim, and 
ufterwards he returned to Ifis infidelity. Such an apostate is an 
apostate by conversion. The rule respecting him is, that at first 
he is not put to death, but is called upon to repent, and if he does 
so, hig repentanco is to be accepted; but if he declmés or 
refuses, he is to be put to death. After that his wife is called 
upon to observe iddat; the iddat is to be observed by her even if 
he continues to live ; and if he dics it will be observed after his 


— — — — -— ee — 
——— ———— — 





ANNOTATIONS. 


ecxlii. If a man becomes an apostate from the (Muhammadan) faith, 
his property is divided (among his heirs), at the time of his being 
apostatized, whether he is put to death or not. This is in accordance 
with the Nasúst on the subject.—Mafatib. 


e 
The correct.opinion is that if a person who was a Musalmdn turns 
away from the faith, and disayuws or renounces what came down from 
God to Muhammad, there is no repentance for him; he deserves to be 
put to death, his wife is separated from him, and his assets are divided 
among his children (i.e., heirs).—~Jbid. 


-_ — —— — — — — — — 





* Shardya ul-Islám, p. “aN 
t The Aurdn or Hadis. 
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death. ‘With respect to this rule also there appears to be no 
difference of opinion.—Rouzat ul-Ahkam, p. 68. 


CcxLin® His (the apostate’s) wife hecomes separated 
from him, and she must observe the iddat* as in the case 
of her husband’s death, whether he is immediately put to 
death or continues to live; but he is not to be called upon 
to repent. ft ‘ i 


CCXLIV. As regards a male apostate who was 
not a muslim by birth or J—— is to be (first) 
called upon to repent, and if he répents, it is well 
and good, otherwise he is to be put to death; but 
his property is not to be divided until he dies natur- 
ally, or is put to death (by the hand of justice). 








AsiNOTATIONS. 


ecxlii, coxkii. The property of an apostate, who was by birth or 
parentage a believer, comes under the law of inheritance, and is divisible 
amongst his heirs at the date of his apostasy, which period fixes also the 
date of divorce from his wife, and commencement of her iddyt, which 
is exactly that appointed for a widow, whether he is immediately put 
to death or survives in apostasy.—Col. B., Traus., p. 366. 


ccxliv, With regard to a male apostate, not bv birth or parentage a 
believer, but who had himself first embraced the faith, and afterwards 
apostatized, he also is not subject to immediate death, but must be called 
to repent, and only on persistence is liable to capital punishment ; conse- 
quently, his property does not become divisible until his actual decease, 
either natural, or by the hand of Justice, but his wife nevertheless com- 
mences her zddat from the date of his apostasy. Should he, therefore, 
return to the faith previous to expiration of this iddat, he is entitled 
to take her back, but if the iddat has once expired, the divorce is thereby 
iryeversible, and he has no future claim whatsoever—Col. B., Trans., 
p. 369. 





* The iddat of a wife commences, however, from the date at which the 
difference of religion occurred between the husband and wife, and if 
he the (apostatc) turns tọ the faith before the expiration of her iddat, he 
has still a preferable right to her; but if the iddut has once expired, and 
he has not returned, he has lost all means of retaining her.—Shardya ut- 
Lsidm, p. 444, 


+ Shardya ithe as. 
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` 


GCXLV. Ifan apostate by birth or parentage Lecruns 
dies, his inheritance will go to his muslim heir, — 
though he be more distant and an PWidel (heir) Principie 
nearer.—Rouzat ul-Ahkam, p. 69. - 


CCXLVI. But if he left only infidel heirs then the Imám Principle, 
will inherit from him. Herein there appears to be no 
difference of opinion.—Ibid. 


Such also is the caso with an apostate by conversion.—But Principle. 
in the case of his lgaving only infidel heirs, there is a difference 
of opinion with respect to the inheritabilty of the infidel heirs, 
and the Jmdém. The most approved opinion is, that the Zmám 
inherits from him, and not tho infidels.—Jéid. 


CCXLVII. A woman, however, is not slain (for Principle. 
apostasy), but is to be imprisoned and scourged at 
times of prayer, and her property is not to be divided 
until her actual death.—Sharaya ul-Islam, p. 442. 


On Homicide. 


OCXILVIII. IIomicide, if perpetrated wilfully Principle. 
and unjustly, is an impediment to (the perpetrator’s) 
succession (to the inheritance of the person slain) ; but 
if done rightfully, it is no (such) impediment.—Joid. 


ANNOTATIONS. 


ecxlviii. Ifa woman renougces the Muhammadan religion, they do not 
put her to death whether she be an apostate by birth or by conversion, 
but they imprison her, and scourge her at times of prayer in order that 
she may repent and return to the faith. Ifshe repents and surrenders 
herself to God, she has done all that was required of her; or else, she 
will remain imprisoned for ever.—Rouzat ul- Ahkám, p. 68. ad 


It is otherwise with respect to a female apostate, because she is not 
liable to immediate death, but must be imprisoned and scourged at the 
appointed times of prayer ; consequently her property cannot be divisible 
as inheritance until her actual death.—Col. B., Trans., pp. 368 & 369. 

ecxlviii. According to the general agreenfent of the Learned, as well 
as traditions,~—homicide perpetrated wilfully and oppressivély, that is 
unjustly, is an impediment to succession, —Mafhyih, 


286 ON HOMICIDE. 


CCXLIX. If homicide was committed by mis- 
take, the slayer can inherit (from the slain), accord- 
ing to the st prevalent doctrine.* 


Orn amista — — — — aS IE 





ANNOTATIONS, í 


According to the Nasús,ł as well as the general agreement of the 
Learned, homicide is an impediment to the perpetrator's inheriting from 
the person slain wilfully, oppressively, that is unjustly and violently, 
though in the event of acquital from the charge of murder the slayer 
takes the inheritance of the person slain.—Rouzat ul-Ahkém, p., 69. 


The inheritance of the person slain devolves on the heir other than the 
slayer, even though such heir be a more distant relative. A slayer, 
thongh (in relationship) nearer to the deceased, does not impede the 
succession of another heir, though more remote than himself.— did. 


ecxlviii, ccxlix. By murder ag an impediment to succession, it is here 
to be understood, that a person who slays another wilfully and unjustly is 
not pérmitted by law to inherit from the slain, but that n person put to 
death for a just cause,as by retaliation, may be inherited from by his slayer. 
Accidental or unintentional homicide also ig no legal bar to succession 
according to the most prevalent doctrine,although Shaikh Mefid hos 
expressed an apparently very proper limitation of this rule, ozz., that the 
slayer gan inherit no part of the fine he has paid in expiation. This 
impediment applies equally to parents and children snd to all relations, 
whether by blood, aflinity, or otherwise, and if therefore a person thus 
wilfully murdered should have no other keir than his murderer, his 
inheritance must go to the public treasury.—Col. B., Trans., p. 369. 


cexlix. But if accidental, homicide does not impede succession 
according to the Naes.t-—Mafatib. : 


If a person slays his ancestor, he is excluded from his inheritance, if 
the perpetration of the act was done wiffully and unjustly, but if it 
was by mistake, he inherits property other than the dfyat or quest of 

eblodd.—M afatih. 


Homicide by mistake is not an impediment to succession. Neverthe- 
less, the proprietor does not inherit the diyat or expiatory fine.—Rouzat 
ul-Ahk2#m, pe 71. 


— — — — — — 


* Shardya ul-Islim, p. 4412, 
t Po Kurén or Hadis. 
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It is stated in the Sahih that a man killed his mother, and it Lacrone 
was held that he would inherit from her if the killing was by 
mistake, and not, if it was wilfully.—Mafatihb. 


Example, 
The genetal opinion in respect of homicide is that the slayer is 

not entitled to inherit from thé slain, if the crime was committed 

wilfully, and this accords with the correct Wass or Hadis.—Jiid. 


If a person died in consequence of legal punishment being Example. 
inflicted upon him, or in consequence of retaliation, such homicide 
does not impede tho succession (of the heir who inflicted the 
punishment). This is without difference of opinion.—Rouzat ul- 
Ahkám, p. 70. : 


CCL. If there is no heir other than the slayer, Principle, 
the inheritance goes to the public treasury (bayié 
ul-mal).* 


CCLI. If the person slain left no Leir other than the Principle 
Imam, the latter may demand the diyat (expiatory mulct 
for murder) with the consent of the slayer, but cannot 
forgive* (the crime). ; ` 


CCLII. This impediment applies equally to a father Principle. 
and chfld, as well as to ał others connected with the deceased 
whether by consanguinity or for special cause.* 


— — — —— —— — — — 
— sme è ë — ——— — — — — 


ANNOTATIONS. 


ccl. If there is no heir save and except the slayer, the inherit- 
anee goes to the Imém.—Mafatih. 


If a murdered person leave no heir but the Zmâm, he may either 
demand retaliation or may accept the expiatory fine, should the murderer 
tender it, but is not at liberty to forgive altogether.—Col, B., Trans., 
pp- 369 & 370. 


celi. When there is no heir to the person wilfully murdered save > 
and except the mám, the latter is to have the diyat or expiatory mulct 
for murder, and place it in the public treasury (bayit-ul-mál) of the 
muslims; but be cannot remit any of the two.—Rouzat ul-Ahkam, 
p. 71. ý 








* Shardya ul-Islám, pp. 442 A443. 
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_CCLIT. If a person should slay his father, and the parri- 
cide has a child, this child may inherit from his grandfather, 
should he leaye no issue of his loins.* 


For the crime of a father is no bar to the succession of his 
children.* But,— ; à 

CCLIV. If the heir of a murderer be an infidel, 
both of them are excluded together, and inheritance 
goes to the Zmám, unless the infidel should embrace 
the Muhammadan faith, when he would be entitled 
to the inheritance and the quest of blood.* 


On Slavery. 


CCLY. According to traditions as well as the 
general agreement of the Learned, slavery bars 
succession to inheritance. Nor do slaves inherit 
from each other, it having been determined that a 
slave can have no propertv.—There is no distinction 
between a” kinn, madabbar, mukdiab and Um-i- 
walad.t—Mafatil. Therefore, 





— — — — — — 


I 


ANNOTATIONS. 


ecliii. Ifa person should murder his own father, and the parricide 
has a child, this child may inherit from the grandfather, should he leave 
no issue of his loins, for the crime of a father is no bar to the succession 
of his children.—Col. B., Trans., p. 369. 

ecliv. If the heirs of the murderer be infidels, they are all excluded 
together, and the inheritance goes to the Jmém, unless they should 
embrace the faith, in which case both therright of inheritance and reta- 
liation is established.—Col. B., Trans., p. 369. 

cclv. The third impediment to succesgion, or slavery, has by law an 
equal operation both as to the heir and ancestor. If, therefore, a per- 
sos should die leaving one heir who is free and another in servitude, the 
inheritance goes all to the former, however remote, in preference and 
exclusion of the latter, however near in degree.—Col. B., Trans., p. 870. 


A slave does not inherit from any one, nor does any person inherit 
from a slave.— Irshad. 


€ 


4 


* Shardya ul-Islám, p. 442. 
t Vide p. 273 of Lecture VIII, delivered in 1878, 
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CCLVI. If a person should die leaving one heir free, Lecrune 
and another, a slave, the (whole) inheritance goes to the X. 
free, though he be more remote, to the exclusion of the __ 
slave, though nearer* (to the deceased). ee 

If a person dies, and one of his heirs is a slave, and the other Llustration. 
a free man, inheritance devolves exclusively on the heir who 18 
free, though he be moro remote, and the slave nearer (to the 
deceased) ;--as in the case of there being a son and a son’s son, 
the son’s son who is free shall be the heir, and the son, who is 
a slave, excluded.—Rouzat ul-Ahkam, p. 72. 


CCLVIL. But if the slave should leave a child who is free, Principle. 
the latter is not debarred from inheriting by the slavery of 
his parent.* 

CCLVIII. If there are three or more heirs, one of /rincipl. 
whom (having been a slave) is emancipated before 


— — 











6 
ANNOTATIONS, 


celvii, celviii. But should such slave have a child who is free, the latter 
is not debarred from successidn by the parent’s bondage; and further, in 
the case of two or morc heirs who are free with one a slave at the ances- 
tor's death, but emancipated previous to distribution of the property, he 
becomes thereby entitled to his portion if equal in degree, or takes the 
whole succession if nearer than the others,—Col. B., Trans., p. 370. 

celviii. In the case of two or more heirs who are free with one a slave 
at the ancestor's death, but emancipated previous to distrfbution of the 
property, he becomes thereby entitled to his portion if equal in degree, or 
takes the whole successsion if nearer than the others.—Col. B., Trans., 
p. 370. 

When a slave is emancipated before division of property, he will 
inherit as is laid down in the Muatabarah.—Mafatih. 

celviii, cclix. If a slave (hefr) is emancipated before division of the 
(deceased’s) property among the free heirs, then if he is equal to them in 
degree and rank, he will participate with them, but if superior, that ‘is e 
nearer, he will take the whole property ; while, on the other hand, he 
will be entirely excluded if he was emancipated after the division. But 
whore there is only one free heir, the slave emancipated will noteat all 
inherit, even though he be more proximate to the deceased than the 
heir who is free.—Rouzat ul- Ahkam, p. 72. A 





i * Shardya ul-Islám, p. 143) 
ol 


Principle. 
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partition of the estate, the latter, if equal in degree 
with the others, participates in the succession, but 
if superior, that is nearer (than they, ) takes the whole 
estate.” $ co 


CCLIX. But if his emancipation took place after parti- 
tion, that would confer no title to any part of the inherit- 
ance. Also when there is only one person entitled to 
inheritance, the slave gets nothing by emancipation*® (there 
being no partition in the case). 


CCLX. When the deceased has left no heir except a 
slave, the slave is to be purchased out of the (deceased’s) 
property, his master being compelled to sell him: after this, 
the slave will be emancipated, and will take the residue of 
the property.* 

This is on the supposition that the deceased’s property is 
adequate to the purchase, but,— 


— oo ee Ne — —— — — 
— ö— ⸗— — — — — — 


ANNOTATIONS. 


eclix. Emancipation, however, subsequent to distribution, confers 
obviously no title to a share of the inhefilance, and consequently, upon 
the same principle formerly described regarding conversion to the 
faith, should there be only one heir of the deccased besides a slave, sv 
as to obviate the necessity of division; manumissica after the ancestors 
death is also fneffectual to found a claim of succession.—Qol. B., Trans., 
p. 370. 

cclx. If, save and except the Jmam, the deceased's only (other) heir 
is a slave, then his master will be compelled to receive his price, and the 
slave purchased of him though it be by compulsion. After this the slave 
will be emancipated in order that he may take the remainder of the 
inheritance. Herein there is no difference of opinion, it being according 
to the Nass as well as the decision of the Learned.—Rouzat ul-Ahkan, 
p. 73. 

It is, however, to be observed, that if a person deceased should have 
no heir except a slave, his property must be applied to the purchase 
and emancipation of such slave, who, upon being set free, inherits the 
residue, and the proprietor may be legally compelled to dispose of him. — 
Col. B., Trans., pp. 370 & 371. 


Shardaya ul-Isldm, p. 443, 
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CCLXI. Should the deceased’s property fall short of Leoruas 
the price, the most prevalent opinion is that the inheritance is 
goes to the Imam. 

Thus tho Shardya ut-Islém :—“ Should the deceased’s property Principle. 
fall short of the price, some dogtors have said that the slave must 
be ransomed to the extent of the property, and left to work out 
the remainder (of his prico by emancipatory labour), while others 
have maintained that he is not to be ransomed, but that the whole 
property goes to the Jmém, and this opinion is the most prevalent 
one.”* So also,— 

CCLXII. If the deceased has two or more heirs who Principle. 
are slaves, and the share of every une of them, or of.one of 
them, falls short of his value, none is to be ransomed, but the 
whole estate goes to the Tmém.* 

CCLXIII. If, however,a sléve is partially emancipated,he Principle, 

is to receive out of his share a part proportioned to the 
extent of his freedom, and to be deprived of the part pro- 
portioned to the extent of his slavery.” 

OCLXIV. The same rule is applicable to the person from P: inciple. 
whom an inheritance is derived; and the femateeslaves are 
——— by law, to be) in the same predicament* (as 
males). 


e 
— —— — alm 
— — 


ANNOTATIONS. 

celxi, celxii. This on the supposition that the deceased's property is 
ndequéte to the purchase; should it fall short, some doctors are still of 
opinion that the heir must be released from bondage to the extent 
thereof, and perform emancipatory labour for the balance of his price. 
Others have rejected this doctrine, and adjudged the succession to the 
Imdm, which latter decision appears better supported by traditional 
authority. In like manner, if the deceased shall have left two or more 
heirs who are slaves, and the shares of all or of any one should fall short 
of their price, not one is in this case entitled to manumission, but the 
property must all descend to the Zmém.—Col. B., Trans., p. 371. 

°” cclxiii, Ifan heit is partly cmancipated and partly a slave. he receives 
a part of his appointed portion of inheritance proportioned to the extent e 
of his freedom, and is debarred or excluded in proportion to his bond- =, 
age.—Col. B., Trans., p. 371. 

celxiv. The same is exactly the rule in every situation with reepect to 
ancestors; and female slaves are considered by law in the samo predica- 
ment with males.—Col. B., Trans., p. 371. °. 


Shardya ul-leidin, p. sao 


Lecroune 
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CCLXV. Ifthe deceased has left a aon half slave and 
half free, and a brother entirely free, the inheritance will be 
divided between them in halves. But if the brothes also 
be a half slave, then a fourth will go to him, and the 
remaining fourth'to a paternal vr maternal uncle or to any 
other relative (as the caso may be) in consecutive order, 
and so on.—Rouzat ul-Ahkám, p. 72. 


Appendages to Impediments. 


a 

These are: First, Lian, or imprecation ;f second, Absence 

from one’s house or country at so great a distance as not to 

be known or heard of; third, The existence of a fotus or 

embryo in the womb at the time of the ancestors death ; 

and fourth, A person’s dying while involved in debt to 
the amount of what he leaves‘ behind him. 


On Lian, or Inprecation. 


CCLXVI. Whena husband charges his wife with 
adultery, and denies her child to be his, and the 
woman brings the matter before the judge (Hakim), 
he thereupon compels both to undergo the lián or 
imprecation (as laid down in the book of Imprecation). 
After the taking place of the ‘didn, or impreéation, 
a perpetual separation and prohibition between 
them take place. — Vide Rouzat ul-Ahkam, p. 62. 

The proposition whether a child of imprecation would 
inherit from the relatives of his or her mother, is by some 
answered in the affirmative, by reason of his or her descent 
(nasab) from the mother being established ; while others 
have said that such child does xot inherit unless (subse- 
quently) acknowledged by his or her father. This (latter 
opinion) is, however, abandoned.*, So,— 

CCLXVII. A child of imprecation inherits from 
his or her mother’s relatives as well as from the 
mother herself, —  — — —— 








e ANNOTATIONS. 


eclxvii. The child’srelation to the father is cut off, so its heritable right 
is established exclusively en the mother's side.—Col. B., Trans., p. 371. 





f Shardya ul-lslám, p. 460, 
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CCLXVITI. The father and those related through —Lxorone 
him do not inherit from a child of imprecation, even a 
though such child were acknowledged (by the father) Principle, 
after the lián. Butin that case the child would 
inherit from the father.* 


. COLXIX. It does not follow, however, that such child Principle. 
should, after the acknowledgment, be entitled to inherit 
from the relatives of his or her father, and according to the 
more prevalent opinion, neither such child inherits from 
them, nor do they inherit from him or her.* 


Because the (paternal) descent is entirely cut off by the Principle. 
lián, or imprecation; and because the effect of an acknow- 
ledgment is confined to the person who makes it.*. 


CCLXX. If a hushaħd disavows the parentage of a Principle 
fetus or embryo (in the womb of his wife), and the lián 
or mutual imprecation takes place, after which she produces 
twins, they are heirs to each*other as brothers bv the 
mother’s side, but not by the father’s.* Ś i 


CCLXXI. The child of imprecation is inherited Princple, 
by his or her children and mother,—the mother 
takin® a sixth, and the children the remainder in the 


— — — — — — — a 


> 
. ANNOTATIONS. 

eclxvii. The child of imprecation, without difference of opinion, can 
inherit from his or her mother as well as from the maternal biethren and 
other maternal relations.—Rouzat ul-Ahkam, p. 62. 

celxviii. Zudn, or aceusation of adultery, upon oath by a husband as 
disproving the descent of his nominal offspring, necessarily cuts off their 
right of succession to his estate. If, however, subsequent thereto, he 
should acknowledge their parentage, such confession removes the impedi- 

ement as to them, and they inherit their father’s property ; but he is for 
ever debarred by a personal objection from claiming any part of their, 
inheritance, should he survive them.—Col. B., Trans., p. 372. 

When the father acknowledges the child to be his, and falsifies 
his imprecation, then there is no doubt that the child imprecafed shall 
inherit from his or her father, but the father shall not inherit from 
the child.—Jdzd, š 


* Shardya ul-Islém pp. 457" 460. 
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proportion of two shares for a malc, and one share 
for a female.* 


CCLXXIT. If there is no child, the (whole) property 
goes to the mother,—a third ag her, appointed share, and 
the remainder by return.* 


But, according to one pine she inherits (only) a third, 
and the remainder goes to the mdm, who is responsible for 
the fines of the child of imprecation. The first, howevers 
is the more prevalent doctrine* (on the subject). 


CCLXXIII. On failure of the mother and children (of 
a child of imprecation), his or her bruthers and sisters on 
the mother’s side, and their children in due order, inherit 
from a chjld of imprecation, and his or her maternal grand- 
fathers how high soever inherit in the order of proximity / 
in default of these, the maternal uncles and aunts and their 
children inherit in the usual order of succession, In all 
these degrees, males and females inherit alike.* 


Thys the mpther with children of such child gets a sixth, and 
the remainder goes to the children, whether they be only sons or 
sonsand daughters. If there isan only daughter, or there aro only 
several daughters, then to the former goos a moiety, and to the 
latter two-thirds as appointed shares, ard the remainder returns to 
the mother and daughter or daughters. 1f the imprecated person 
should have left no children, then a third goes to the mother, and 
if there be also a husband or wife, then the smatier share goes to 
him or to her in the first case, and tho larger in the seeond. If 
the mother be the sole heiress, then the whole property goes to 
her—a third as her appointed share, and the remainder by return. 
If there is only a child he or she takes the (whole) property, but 
if there are several children they take (the whole) property cither 
by relationship or as appointed shares as well as by return, as 
already shown. If the imprecated person left neither children nor 
mother, then the inheritance will go te tho other relatives (vi:.,) 
the matornal brothers and grand-parents. In default of thole, 
the ihhoritance goes to the Jmdm, peace be to him !—Rouzat 


*ul-Ahkam, pp. 62 & 63. 


CCLXXIV. Whenall the relatives, though romote, on the 
mothey’s side have completely failed so as not to leave a 
single one of them to succeed as an heir, the inheritance 
passes to the Imam. e 





Mie 
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CCLXXV. With all the degrees (of heirs), however, the Lxoromx 
husband or wife (as the case may be) takes the share 
(respectively) appointed for him or her— that is,) a half 
and a fourth when there is no child, and a fourth and an 
eighth when there is one.** ° 


In distributing the inheritance of persons of the descrip- 
tion as above, the paternal relation is not taken into account 
at all.* So,— 


CCLXXVI. Should the deceased have left two brothers— Principle. 
one of them by both parents and the other by the same 
mother only-—the inheritance goes to them in eqgudl shares." 


CCLXXVII. The same would be the result, if there Principle. 

had been two sisters, or a brother and’ sister, one of them 
tby the same father and motfer, (and the other by the same 
mother only). The same also, if the deceased had left the 

son of a sister by both parents, and the son of a sister by 

the same mother only ;—or if, he had left a brother and 

sister by both parents, with a grandfather or grandmother, 

the property would be divided between them ‘in, thirds, the 
paternal relation being entirely disregarded.* 


CCLXXVIII. If the mother of the child of imprecation Principle. 

died,*leaving no heir txcept that (child), then (the whole 
of) her inheritance goes to him or to her; but if with such 
child there exist both the parents (of the deceased) or one 
of them, then two-sixths go to them both, or one-sixth 
goes to onc, (of them), and the remainder goes to the child 
if a male, but if it be a female, then half goes to her, and the 
surplus reverts in proportion to the respective shares (uf the 
heirs ).* 


— 


P rinni ple . 


On a Fetus, or Embryo. 


CCLXXIX. A foetus or embryo in the womb 
. inherits if brought férth alive. So also if still born 





ANNOTATIONS. a 


celxxvi. And as in the case of imprecation no regard is paid to the 
paternal relation, —so when the child of imprecation dies, leaving bre- 
thren by the same father ond mother as well as those bythe same 
mother only, the shares of all of them shall be egual, by reason of the 
paternal relation being cut off.—Rouzat ul-Ahkam, pp. 62 & 63. 


* Shardya ul- Islám, p. LW. 
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Lxorumz in consequence of violence to its mother, or without 
— Buch violence, if it has shown any signs of life at its 
birth.* 


Principle CCLXXX. ‘But if it has come out in the state of 
half of its body alive and the remainder dead, (that 
is, if when half-born, those signs of life should appear 
and totally cease before complete separation from 
the womb), it does not inherit. In like manner, if it 
exhibits motions that are not indicative of its being 

. alive, as those of an animal just slaughtered,” (it has 
no claim to inheyjtance). 


t 
— — — 


= Se ee # 





ANNOTATIONS. 

ceclxxix, cclxxx. A fetus inherits in the event of its being born 
alive.—Mafatih. 

The.child in rhe womb inherits upon its coming out alive.—Irah4d. 

A foetus inherits if born alive.—Rouzat ul-Ahkdm, p. 60. 

Tf at the time of its birth, and after that a sound of its crying is heard, 
it is, doubtless, a proof of its vitality; and åf it displays evident .aotions 
indicative of its vitality, that also is sufficient.—Jbid. 

But if it comes out dead from the womb, or half alive and half dead, 
the other heirs, holding it to be still born, will take the inheritance.— 
Irshad 

There are two different opinions with respect to the determination of 
its vitality. The correct doctrine, however, is, that if it moves, it 
inherits, inasmuch as it often happens to be dumb. —Mafatih. 

eclxxix, cclxxx. <A foetus or embryo in the womb at the ancestor's 
death is by law considered an heir upon condition of being brought 
forth alive, but if produced dead, no porti¢n of the inheritance can be 
claimed in its name, Whercas immediate death, if once seen in exist- 
gncé separate from the womb, does not impede the right of succession, 
In cases, again, of miscarriage by violence, the criterion of law is that 
there be observed in the child that species of motion by which life is 
proved, pr which cannot proceed from a dead body, but not merely 
shaking or contraction of limbs, which is often observed to take place 
after death involuntarily.—Col, B., Trans., p. 372. 





* Shakdya ul-Islám, pp. 459 & 460, 
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On the other hand, it is reported by Rubayi, from Abd Lacrvas 
Jaafar, on whom be peace, that when an infant displays at =. 
its birth evident motion (as if it were alive), it both inherits . 
end is inherited from. And there is a report to the same 
effect by Abú Basir, ‘from’ Abú Abdullah, on whom be 
peace.* 

eCCLXXXI. Itis by no means a (necessary) Principle. 
condition that the child should be alive at the death 
of the ancestor; insomuch that, if born at six months 
from the death of its begetter, the right of inherit-· 
ance is established; or even if born at nine nionths, 
if its mother has not married again.* 

CCLXXXIT. If the „otber heirs divide the Principe. 
inheritance while the foctus is in the womb of its 
mother, they must consider it to consist of two sons 
or two males, and reserve for it, as a precautionary 
measure, the portion of two males.—Irshad. 


— 
— — — — — — 


ANNOTATIONS, 

eclxxxi. It is not the condition that he should be alive at the time 
of the laje owner's death. The knowledge of its existence at that time 
is, nevertheless, a condition for its inheriting. —Mafatih. 

It is not necessary that at the time of the ancestor's death theefetus 
in the ‘womb should have vitality, as it is quite sufficient if its mere 
existence at that time be known, and that is in the case of its being 
begotten within six months from the late proprietor’s death ; as also in the 
case of its being extended to one year, the extreme period of pregnancy,— 
provided in the meantime the woman has not had carnal connection with 
another man by which also she might be pregnant.—Rouzat ul-Ahkim, 
p. 60. 

oclxxxii. Evidently, there must be reserved for the fetus the por- 
tion of two males, and the surphus, (or the property) remaining after the 
réservation of its share, is to go to the other heirs —Mafatih. e 

Abú Jaafar Túsí as well as several othet doctors have expressly * 
deelared without intimating anything to the contrary, that for the fetus 
should be set apart or reserved, as a precautionary measure, the portion 
of two sons or two brothers of the same description ; and they paid no 
regard to the probability of more being born by reason of the same 
being of rare occurrence.—Rouzat ul-Ahkfm, p. 61. 


* Shardya wh- Tel m, p. 460. 
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When a deceased has left both his parents, or one of them, or 
a husband or wife, and also a fœtus in the womb, then to all the 
sharers are given their reduced shares, and the residuo is secured 
(till the birth of the child) : if it is born dead, the sharos of all of 
them are then to be completed in full.* « 


COLXXXIII. If a person deceased should leave an 
existing son, and a fœtus in the womb, then only one-third 
is to be given to tho existing son, and two-thirds must bo 
reserved fur the event of the birth.* 


Because it is probable that there may be twins born; 
but more (than two) is extremely rare.* 


CCLXXXIV. If, on the other hand, the existing child 
be a female only, a tifth part (of the estate) is tu be given 
to her, and the remaining four-fifths are to be reserved till 
the birth of the foetus. This doctrine is good, or approved.* 


The fine or penalty for (occasioning the death of) an ombryo is 
inherited by Loth its parents, or by the persons related through 
them jointly, or through the father only, whether by descent or 
special causo* (as emancipation or otherwise). 


CCLXXXYV. If then it is born dead, all that was kept in 
deposit will be given to the living son or daughter. If, on 
the other hand, the fetus is born alive, and proved to be as 
guessed, then two-thirds or four tifths (as the case may be) 
wil] be given (to the children so borx); but if it prove 
other than what was guessed, then a share proportionate to 
its right being given, the residue will be divided among 
the heirs including the new born. —Rouzat ul-Abk4ém, p. 61. 


ANNOTATIONS. 


eclxxxiii. If there be a fetus in the womb and a son already bom, 
then one-third will be given to the son and two-thirds reserved and 
preserved (for the foetus).—Rouzat ul-Ahk&m, p. 61. i 


cclxxxiv. If instead of a son there cxist a daughter (already born) 
and the foetus in the womb, then one out of five shares will be given 
to the daughter, and the remaining four will be kept in deposit until 
the birth of the foetus.—Jbid. 





— — Tia emer a 
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COLXXXVI. But if what was reserved prove to be less Lxcrvrs 
or insufficient, then the deficiency will be supplied from *._ 
— was received by the former heir—Rouzat ul-Ahkám, princinis, 
p. 61. ; i 


COLXXXVII. If with ‘the fœtus thero be an heir Principle 
whose share could not be decreased or affected by the 
existence or non-existence of the fœtus, then the share of 
such heir must be given in full (a).—Ibid. 


ý (a.) As when a person dies leaving a father, a son, and a Example, 
foetus, then a sixth of the property will be given to the father— 

for there vould be no difference in the father’s portion by the 
existence or non-existence of the fwtus.—JZbid. 


CCLXXXVIITI. If, on the other hand, there be such an Principle, 
heir or heirs, whose share cuukl be affected by the existence 
or non-existence of the foetus, then the portions to devolve 
on such heir in either of the cases must be determined, 
and the smaller of the two portions must be allotted to 
him, the surplus being kept im deposit until thu final 
determination of the matter (b).—Jbid, p. 62. , . 
(b.) As, where a person died leaving a father, a widow, and a Illustration, 
footus.—In this case, upon the fœtus being born alive, a sixth 
goes to the father and som&thing by way of return, aud an eighth 
gues tothe widow; but upoh its being born dead, a fourth goes to 
the wife, and the remainder to the father. Consequently, an eighth 
and a sixth, which are the smaller of the shares determined, will 
be given to them, and the remainder will be kept in deposit until 
the birth of the footus.—Zlid. 


CCLXXXIX. If, however, there should exist such an Principle. 
heir as would bo excluded by the child if born alive, and 
inherit on its being born dead, then nothing will be given 
to that heir from the asscts (of the deceased) until the matter 
is finally determined by the birth of the foetus.—Jbid. 


On a lost br missing Person. 

A. lost or missing person is he who is absent, and it is net 
known whether he is living or dead. The Learned have 
unanimously agreed that it is necessary to wait (for a 
period), and then to divide his property. There is, how- 
ever, a difference of opinion with respect to the period of 
waiting. Many of the Doctors have declared that he must 
be waited for, or his reappearance must be expected, till  » 
the expirggion of such a time from his birth-day as ngone 

like him Would be expected to outlive it. This opinion is 


LECTURE 
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the most approved, and followed in practice —Rouzat ul- 
Ahkám, p. 59. 


Consequently ,— 


CCXC. The property of ‘a lost or missing 
person is to be reserved (for him), or not to be dis- 
tributed among his heirs, until his death is estab- 
lished, or such a time has elapsed from his birth as 
none like him would usually be still alive.* 


ANNOTATIONS. 


ccxe. According to the opinion of the generality of the Learned 
the property of a missing person must not be divided until his death is 
established, or until such a period shall have elapsed as none like him 
would most probably be alive.—Mafatih. 


If a person is absent and no intelligence is received of him, they 
(the heirs) must wait for him till such period as none like him 
would outlive it. After that, his inheritance is to be divided among the 
persons who survive that time.—Irshad. 


In reference to the duration of life, one body of the Learned has 
declared the period of waiting to be one hundred and twenty years, 
another to be one hundred years, while a third cas asserted it to be 
ninety years. With us, however, the most approved is that which is 
the usual term (of life.)—Rouzat ul-Ahkam, p. 59. 


If a person absent from his houve or country at so great a distance 
as not to be known or heard of, should be reported dead, his pro- 
perty cannot come under the laws of inheritance until his death is fully 
established, or until such period shall have elapsed as by the death of 
all his contemporaries to remove the pravabilfty of his existence; after 
which it may be divided amongst the heirs who are then existing, witk- 
out retrospect to such as may have died previous to the division. Some 
doctors have prescribed a period of ten years from his absence, and 
others have disputed the legality of distribution altogether, directing the 
surrender of his property in trust to the nearer relation in opulent cir- 
cumstances, but the first doctrine is obviously best founded on reason 
and justice.—Col. B., Trans., p. 372. 

{ 4 
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The property of a lost or misging person is to be reserved Lecruss 
(for a term): but with respect to the length of the term  _*- 
there are various opinions. Some (doctors) have prescribed 
five years, and this is (founded on) a report of Usmán Bin Remarks. 
Isé from Sawdt, as having been so decided*by Abú Abdullah, 
on whom be peace; but this report is weak or not suffi- 
ciently authenticated. Others have alleged that the mansion 
of such a person may be sold after ten years; and this is 
approved by Mufid on the ground of a report of Ali Bin 

ahriar, as having been so decided by Abú Jaafar, on 
whom be peace, with respect to the sale of a part of a 
mansion; but a general inference from a decision of this 
nature appears to be unreasonable. And the Shaikh, to 
whom God be merciful, has said that if the property be given 
up to persons who are presenteon their becoming responsible 
for it, it would be lawful. Further, according to a report of 
Is-hak Bin Umar of a decision by Abú Abdullah, on whom 
be peaco, the property of the absent person may be divided 
among his or her heirs when they are in opulent circum- 
stances, to be restored to him or to her, if he er she should 
return. But with regard to Is-hák, there are some doubts, 
and though his report is maintained by Sahal Bin Ziyad, 
it is gtill considered Weak or insufficiently authenticated. 
It is stated in the Khifaf, that the property of a missing 
person is not to be distributed to his or her heirs until that 
timehas elapsed when not one of his or her equals (in age) 
would be living. This opinion is the most approved.* 


On Persons drowned or overwhelmed in ruins. 


CCXCI. When persons possessing property, Principle 
and so connected as to be heirs to each other, met with 
a sudden death together from the same cause, and it 
is doubtful whic of,them died first, they inherit 
efrom each other. 


Thus the Shardya ul-Islém:—“ These inherit from each*® 
other when all or any of them left property, and they are so 
connected as to be heirs to each other, and they died under 
such circumstances as to render it doubtful which ôf them 
died first,”* . 
A ® 


* Shardya ul-Ieldm, p. 460, 
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So the Mafatih :— When persons who are heirs to each 
other perished together, and there is a doubt as to which of 
them died first, then, under such doubt, no right of 
inheritance is established, unless they died by being drowned 
or overwhelmed in ruins, Under the above circumstance, 
all of them would inherit according to the Nass as well as 
the universal agreement of the Learned.” 

So also the Irshad :— Whon a company of persons i» 
drowned, or an edifice fell upon them, and they died, they in- 
herit from each other, under four conditions or circumstances: 

‘irst,—that it be not known as to who died first, and who sub- 
sequently, in which case they do not inherit from each other. 
Second,—that their death was caused by being drowned 
or overwhelmed in ruins.* - Third—that each of them 
was the heir of the other, and there was no preferable heir 
surviving. Fourth,—that all or any of them possessed 
property, as there could be no inheritance without property.” 
Conscquently, — j 


OCXOII. If they left no property, or if there were no 
mutual right of inheritance between them, or if one was 
heir to another without his companion being heir to him 
(as in the case of two brothers one of whom has left a 
child), in none of these cases has this law any effect; 
nor, further, when their death is not from the ‘same 
cause,* nor where they are all known to have died at the 
same instant of time, nor where one is ascertained to have 
died before another.f 


Whether, again, the application should be extended to the case 
of dying together by any other cause than that of being drowned, 
or overwhelmed in ruins, where a doubt prevails as to the time of 
their respective deaths, is a question uon which there is a 
difference of opinion, though the Shaikh, in his Mihdyah, has, 
expressly extended it to all cases where there are reasons for this 


€ doubt. f 





é 
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* So that if they died of any other cause, such as burning or slaying, 
the approved opinion is tha: they do not inherit from each other the pro- 
perty which they died possessed of.—Shardéya ul-Islém, l 


t Shardya ul-Islám, pp. 460 & 461, 
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CCXCIIL When the above is proved, then the conditions Leororé 
being established, each party (so dying) inherits from the x. 
other (the original property), but not that which is. 
inherited from himself by the other.* __« Principle. 


Mufid has said that the party would inherit what is inherited Remarks. 
from himself. The first doctrine, however, is must correct ; 
because the principle of law in this case proceeds upon the sup- 
position of a possibility, whéreas making a person the heir of 
‘property inherited from himself would require him to be alive after 
he is supposed to be dcad, which is practically impossible. 
Moreover, there is a tradition to the effect that “ where one only 
of the parties has property, it goes to him who has no property.”* 


As to the necessity of presuming that the person having the 
weakest right of inheritance (that is, the smallest share) should 
have survived the other, there is*considerable doubt. Tt is said in 
the Jjdz that there is no necessity. But it is observed in the 
Mabsit, that its application docs not altor the effect of the law, 
unless we follow out the doctrine of Mufid, in which case the 
effect of the preference is obvfous; the opinion, however, 
expressed in /jdz, that there is no necessity in law for observing the 
arrangement, secms to be by far the best founded, and even if the 
necessity for the supposition wero established, it could be of no 
advantage to either of the parties.* 


Thus, if a husband and wifo are drowned together, the death of 
the husband is first supposed and the widow's share (in the gstate), 
is given, then the death of the wife is supposed and the 
husband’s share is given out of the original estate left by her and 
ai — what was supposed had been inherited by her from 

imself. 


Tn like manner, if a father and son aro drowned (together), the 
fathor inherits first (from the son), and then the son from the 
father ; but if each should“havo a better title to the remainder of 
the other’s estate than his other heirs, a mutual transfer or 
exchange of property takes place, and the succession of euch 


— — — — — 
— — — — — — 





ANNOTATIONS. 


ccxciii. When all those conditions are established, then each one 
inherits from the other of them the (original) property which he died 
possessed of, and not what he inherited from another, nor what another 


inherited from him.—Irshad. ; 





* Shardya ul-Isldm, p, 461. 
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devolves upon the heirs of the others.—As where the son leaves 
brothers on the mother’s side only, and the father leaves also 
brothers, there the property of the son is transferred to the father, 
and, in like manner, the original property of the father is transferred 
to the son, and ther what has thug become the property of each, 
devolves upon his own brothers that is his heirs respectively.* 


CCXCIV. If we suppose that every one of the parties 
has associates with him in his right of inheritance, as, for 
instance, if the father had other sons than the one drowned 
with him, and the son leaves also children of his own, then 
the father (being first supposed to have been the survivor) 
gets a sixth part of the son’s property in common with the 
(deceased’s) children; and then supposing the father to 
have died, the son inherited his portion of the inheritance, 
in common with his brethren, which portion, together with 
the remainder of the original property left by him, descends 
to his own children.* 


CCXCV. When, again, the heirs (who perished 
together) have equal rights in the succession of each 
other,—as, for instance, two brothers, neither of 
whom is supposed to lrave preceded the other, 
and the rights of both are .equal,—the estate of 
each one of them is transferred to the other; and 
if neither of them leaves any heir, the succession to 
both devolves on the Jmdm; or if one of them leaves 
an heir, then what has become his property goes to 
such heir, and what has become the property of the 
other goes to the Jmdam.* 


CCXCVI. When a person has died involved in 
debt to the full amount of his property, it is not to be 


4 
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ANNOTATIONS, 


eexevi. If a person die who is involved in debt to the full amount of 
what he leaves behind bim, his property cannot be transferred to his 
heirs, but must continue as if in possession of the deceased, burthened 
with payment of his debts.—Col. B., Trans., p. 373. 


— 








* Shardya ud - ITalum. p. 461, 
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transferred to his heirs, but to remain subject to the T=crurs 
same conditions as if jf still belonged to the deceased.* — 
But,— 


CCXCVII. If the debt should not — the whole of Principle. 
his estate, so much of it as is required for the payment of 
his debt remains subject to the same conditions as if it 
still belonged to the deccased, and the surplus is transferred 
fo his heirs.* 


On Exclusion from inheritance. 


CCXCVIII. Exclusion is either from the whole Principle. 
inheritance (1), or from part of a share °*(2).— 
Sharaya ul-Islam, p. 444. 


CCXCIX. Exclusion of the more distant heir Principle. 
from the whole is caused’ by the nearer class 
(of relatives).,—Rouzat ul-Ahkam, p. 7%. > 


For instance, parents agd children, how low soever, entirely Example. 
exclude gbrethren and grand;parents ; and those entirely cxcludo 
paternal and maternal uncles and they entirely exclude the 
persons who become heirs in vrtue of va/éd.—lRouzat ul-Ahkam, 

p- 75. © 


ANNOTATIONS, 


ecxevii. Should these not ingolve the full amount of his estate, the 
excess is considered inheritance, and 1nay be immediately transferred to 
the heirs, leaving a portion aco uate to the debt still attachable by his 
creditors, as if in possession of the deceased.—Col, B., Trans., p. 373. 


ecxcix, ccci. With respect to the first, the rule is that regard is fo , 
be had to the nearness (of blood or connection). Thus the child of a 
child cannot inherit with a child, male or female, insomuch that there is 
no inheritance for a son's son, when there is a daughter.—Sharaya ul- 
Islám, p. 444. 


— — ann am = -< — —— — — — — — 267 


5 — ul-Islam, p. 444. 


t Vide ante, pp. 192—197, 
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CCC. Iu like manner, the nearer degree in 
each section entirely excludgs the more distant 
(degree) in the same section (of the same class).— 
Rouzat ul-Ahkam, p. 79.. . 

CCCI. Children of (one’s own) loins, that is, the 
immediate children, though females, entirely exclude 
children’s children, and these exclude children of 
children’s children, and so on. The parents, how- 
ever, do not exclude (any of) them.— Ibid. 


CCCII. A person who is related to-the deceased 
by the same father only is excluded by one who is 


Annotations. 

ccc. When there are several generations together, in different 
degrees of descent, the nearer of them is preferred to the more 
remote,—Sharaya ul-Islam, p. 444. 

ceci. When there are several children’s children, how low soever, 
combined, the nearer of them excludes the more remote. — Ibid. 

A child excludes all persons who are related to the deceased through 
his parents, or through one of them As,brothers and sisters and their 
children, grandfathers and their parents, paternal and mater.al uncles 
and aunts and their children.—Jbid. 

Exclusion from inheritance is described by the author of the Sharfya 
as being of two sorts, either entire, or partial—that is, from a part of the 
share. With respect to the first, the uniform criterion of law is that 
respect and attention be paid to nearness of blood, upon which principle 
it follows that a grandchild cannot at all inherit with a child of the 
deceased, whether male or female, not even a son's son with a daughter, 
and that whenever an assemblage of ch:idren’s children occurs, however 
low in descent, the nearer always exclude those who are more remote. 
Furthei, children in whatsoever degree exclude all persons related to 
the deceased through his parents or one of them, as brothers or sisters 
emd their children, grandfathers and their parents, paternal and mater- 
nal uncles and their children; and, in general, no relation can inberit 
with children of the deceased, except immediate parents and a husband 
or wife.—Col. B., Trans., pp. 363 & 364. 

cceli. Every person related to the deceased by both the father’s and 
mother’s side excludes entirely from inhcritance a person by the 
father’s side only, provided they are equal in class and degree.—Col, B., 
Trans., p. 364. 

Brethren of the whole blood exclude brethren of the half blood on the 
father's side.—Rouzat ul-Abkam, p. 76. 
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related to him by both parents, provided they are herons 
equal in degree.-—Sharáya ul-Islam, p. 444. = 


CCCIII. Brethren in general exclude the children Principe. 
of brethren, and so on if the descending line step by 
stap.—Lbid. | 

° CCCIV. Brothers and sisters and their children, rrincipte. 
how low soever in descent, exclude those who are 
related through grand-parents,—that is, paternal and 
maternal uncles (and aunts) and their children,— 
but they do not exclude the parents of those grand- 
fathers. —Sharaya ul-Islam, p. 444. 

For a grandfather, how high soever, is (always) a grand- 
father, though when there are several generations together, 
in degrees of ascent, the lowest of them (who is nearest to 


the deceased) is always preferred to iLe more distant.— 
» Sharéya ul-Islém, p. 444. : 


CCCV. The deceased’s grand-parents exchude ‘their Principle. 
arents (that is, the ancestors higher than they), and so on 

in the ascending line, step by step—Rouzat ul-Ahkém, 

p. 76.° ° 


CCCVI. The paternal uncles and aunts, maternal uncles Principle. 
and aunts, and their children, how low svever, exclude the 


ANNOTATIONS. 

ccciii. Upon failure of parents and children of the deceased, brothers 
and grandfathers from the second class; of those, therefore, upon the 
same principle, a brother, for gxample, excludes a brother’s son, and if 
we suppose an assemblage of the members of this class in different degrees 
of descent, the nearest always excludes one more remote.—Col. B., 
Trans., p. °64. 
° ecciv. Brothers and sisters of the deceased, or their descendants in 
any degree, exclude all those related through grandfathers, as uncles,» 
paternal or maternal, and their children, but do not exclude the parents 
of those grandfathers, for a grandfather in any degree of ascent, how- 
ever remote, is still considered a grandfather with respect to the other 
description of this class,—Col. B., Trans., p. 364. A 

cocvi. Uncles again, whether paternal or maternal, of the deceased, 
and their children, how low soever, exclude entirely all uncles of his 
father, who, in like manner, and thcir descendants, exclude all uncles of a 
grandfather.—Col. B., Trans., p. 364, 





Principle. 


Principle. 
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paternal and maternal uncles (also aunts) of the father, and, 
in like manner, the children of the father’s paternal and 
maternal uncles exclude the paternal and maternal uncles of 
the grandfather +-Shardya ul-Islám, p. 444. 

CCCVII. A consanguinous’ relation, however 
remote, excludes an emancipator; and, in like man- 
ner, an emancipator or his representative in tlie 
inheritance of the freedman, excludes the surety for 
offences, and the surety for offences excludes the 
Imam.—Sharaya ul-Islam, p. 444. 


CCCVIII. Thehusbandor wife neither excludes, 
nor is excluded by, any of the abovementioned rela- 
tives, but, happening to be with any of them, takes 
his or her largeor small share as the case may be.— 
Vide ante, pp. 211 & 212. 

Partial exclusion. or tbe diminution of a share, is of 
two kinds: 1, Exclusion by children, and 2, Exclusion by 
brothers and sisters. 


CCCIX. A child, how low soever, and whether 
a male or a female, excludes’the parents (of the 


— — — — — — 
— — 


e ANNOTATIONS. 

Such is the case with paternal and maternal uncles, with one excep- 
tion.—Rouzat ul-Ahkam, p. 76.— Vide ante, pp. 179, 198. 

eccviil. Lastly, a blood relation, however 1emote, excludes entirely a 
manumitor; a manumitor or his representative excludes a patron by 
contract or surety for offences; and the latter precludes escheat of his 
client's effects, or, in other words, prevente the title of the Jmam.—Col., 
B., Trans., p. 364. 

oceviii. None can participate with children except the husband or wife, 
and the immediate parents of the deceasod.— Sharfya ul-Islam, p. 444. 

cpcix, cecx, There is partial exclusion in three cases. The one 
is that children partially exclude the deceased’s husband or widow from 
(his or her) large share, reducing it into the small share; the other 
is, that children exclude the (deceased’s) mother from her large share 
(which is a third), reducing it into ber small share, which is a sixth, though 
in certain cases something more than a sixth goes to her by return ;* 
and the third is, that bretbren exclude the mother from anything above a 








TD — — —— —— 


* Fude ante, pp. 229—281, 
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deceased) from more than two-sixths of the estate 
(except when they are with one daughter, or one of 
them is with two or more daughters) ;“ and drives the 
husband or wife from the large to the Small share (ap- 
pointed for each of them ).,—Sharaya ul-Islam, p. 445. 

° There are three states in,which a husband or widow may 
be (with reference to the inheritance). irst,—there may 
be a child how low soever to participate in the inheritance, 
when the share of the husband is a fourth, and that of the 
widow, an eighth. Serond,—there may be neither a child, 
nor a chid’s child how low soever, when the husband's share 


= — — 
— (ua? et home = 
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ANNOTATIONS. 


sixth. Although they themsclves are totally excluded, yet their exist- 
ence, as already stated, is a cause of the mother's partial exclusion.— 
Rouzat ul-Abk4ém, p. 76. 


Partial exclusion or diminution of shares is of two kinds : that by a 
child, and by brothers or sisters. A child or descendant of the deceased, 
however remote in degree, restricts the share of his immediate parents 
to two-%zths of the inheritanoe, except in the case where, with one, two, 
or more daughters, there is only onc of the parents remaining. Further, 
a child of the deceased, whether male or female, restricts also tite hus- 
band or widow to their lowest appointed shares of inheritance, agreeable 
to the words of the sacred text formerly quoted. Husbands and wives 
therefore may be said to take in three cases > first, with a child in any 
degree of descent, the husband takes a fourth, and the widow an e:ghth of 
the property ; secondly, upon failure of children and children’s children 
how low soever, the husband Bas in this event a half, and the widow a 
fourth, of the inheritance; thirdly, upon failure of all other heirs what- 
soever, whether by consanguinity or patronage, the husband takes not 
pnly his highest appointed share, vzz., a half of the wife's estate, but 
receives also the remaining half by return in virtue of the residuary title 
formerly specified. The widow, also, in this case receives first her 
appointed share, viz., a fourth of her husband's estate ; but with respect 
to her residuary title there are three opinions. The most approved 
doctrine, however, as formerly expressed, denies any title to the return 
on the part of a widow.—Col. B., Trans., pp. 364 & 365. 

® 
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* Vide ante, pp. 229—231. 
t Vide ante, pp. 182 & 188, 
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LECTURE 
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is a half, and the widow's a fourth. Third,—there may be 
neither an ‘heir by con inity nor one by special connec- 
tion, in which event the hashand gets a half as his specific 
share, and the femaining half by return or reversionary 
right; while the widow gets no more than a fourth.*— 
Extract from the Sharéya ul-Islim, p. 445. 


CCCX. Asto the exclusion by brothers and sisters, these 
prevent a mother’s portion exceeding a sixth of the inherit, 
ance upon fuur conditions. First, that there be two or more 
males, or one male and two females, or only four females. 
Second, that they be neither infidels, nor slaves (a). Third, 
that the father of the deceased be in existence. Fourth, 
that the brothers and sisters be either of the full blood, or 
of the half blood on the father’s side; and that, according 
to the best founded opinion, they exist separate from the 
mother, and not in her womb.—Sharaya ul-Islém, p. 445. 


(a.) Whether a muderer would exclude (the mother) is liable 
to doubt, the most prevalent doctrine, however, is that he would 
not.—-lbid., * 

The children of brothers and sisters do not exclude the mother 
or reduce her share (as their parents dg).—/bid. 


— eS ee — — — — — 


ANNOTATIONS. 


cocx. Brothers and sisters, again, of the deceased restrict the share of 
the mother to one-sixth of the inberitance, upon these four conditions :— 
First, that they consist of two or more males, or of one male and two 
females, or of four females without a male. Second, that they be neither 
infidels nor slaves, as will immediately at more length appear in treating 
of the impediments to succession Whet¥er on the part of a murderer 
this exclusion can take place, is a question admitting of doubt, but the 
most prevalent doctrine has decided in the negative. Third, that the 
father of the deceased shall also be in existence. And, Fourthly, that the 
brothers or sisters themselves be either of the full blood, that is, by 
both parents, or by the father’s side, as also agreeable to the best founded 
opinion, that they exist separate from the mother, not in her womb, for 
a fetus does not operate this limitation of her share. Further, the 
children of brothers or sisters do not in any degree affect the share of a 
mother, nor of hermaphrodites a less number than four, by reason of the 
possibility that they maygll be females.—Col. B., Trans, p. 365 & 366. 








* Vide ante, pp 182, 224, 226, 


LECTURE XI: 





ON THE COMPUTATION OF SHARES—MODE OF DIS- 
TRIBUTION—AND VESTED INHERITANCES. 


— 


On the Extractors or Divisors of Shares. 


By “extractor” or “divisor” of a share we mean the 
smallest number by which a portion or share can be correctly 
extracted* (from the mass of the deceased’s estate )—Sha- 
réya ul-Isl4m, pp. 462 & 463. 


CCCXI. There are five numbers (for the six Principle. 
appointed shares) :—half is extracted or derived 
from (the number} two; a fourth, from four; an 
eighth, from eight; one-third and two-thirds, from 
three; and a sixth, froni six. — Ibid. So, — 


ECCXII. If there are in a case two halves, or Iriacipl. 
one half and the remainder, it is to be arranged by 
two,” that is, the division will be by two.—Jéid. 
* CCCXIL. Ifa fourth and a half, or a fourth and Principle 
the remainder comljne, the division is by four.— b 
Ibid. 

CCCXIV. If, aggin, there is an eighth with a Principle, 

half, or an eighth with the remainder, the division i is 

by eight. —ILbid. 

CCOXYV. Ifone-third and two-thirds, or one-third Principle. 
and the remainder, or two-thirds and the remainder 
combine, the division is by three.—Jbid. 


CCCXVI. If there are a sixth and a third, — 


a sixth and two-thirds, or a sixth and the remainder, 
the division is by six.—Jbid. 


Principle. 


Principle. 


Principle. 


‘ Principle. 


Principle. 
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CCCXVII. Wheére there is a half with a third, 
or two-thirds and a sixth, or with one of these two, 


. the division is by six; but if a fourth is substituted 


for a half, the division is by twelve, while in the 
place of a half if there be an eighth, then the divi- 
sion is by twenty-four.—Jbid. 


CCCXVIII. Thus originally divisions being made 
by two, four, eight, three, six, twelve and twenty-four, 
these are called extractors or divisors of shares. 


Relation between Numbers. 

CCCXIX. Two numbers are either equal to 
(mutasábí), or different from, each other;—if dif- 
ferent, they are either mutaddkhal (one an aliquot 
part of the other), mutwdafak (commensurable), or 
mutabayan (prime to each other),* 


CCCXX., They are mutaddakhal, or one an ali- 
quot part of the other, when the smaller being sub- 
stracted twice or oftener from the greater, exhausts 
it completely, and the smaller does not exceed half 
the greater*(/). 

(h.) It is optional to designate it mutandsii. or proportional, 
as three, six and nine ;—four, eight, and twelve.* 

CCCXXI. They are mutwáfak when the smaller 
(of them) being substracted once or oftener from 
the greater, the remainder is more than one (1).* 


(7.) As ten and twelve, for when you subtract ten (from 
twelve), the remainder is two ; and if you subtract two from ten 
several times, the latter is completcly exhausted.* 


e CCCXXII. If after subtraction, the remainder is 
two, the numbers are said to agree in half; if it is 
three, the agreement is in a third; and so on up to 
ten; and if it is eleven, then the agreement is in a 
fraction of that number.* 

t 





* Shardya ul-Islám, pp. 464 & 465, 
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CCCXXIII. Two numbers are said to be muta- Lagrons 
báyan, or prime to each other, when the smaller — 


being subtracted from the greater (of them), once Principte. 
or oftener, the remgindey is unity.* . 

As thirteen and twenty; for, if thirtoen is subtracted from Example. 
twenty there remains seven; and if soven is subtracted from 
tlurtcen, there remains six, and if six is subtracted from soven, 
é¢here remains only one.* 


Arrangement,” 


CCCXXIV. Ifthe parts (or numbers) of a divisor Principle, 
agree with the shares (of the parties entitled thereto), 
so that the estate can be divided (among them) 
without a fraction, then there is no difficulty.* 


As when there is a sister by the same father only, with a husband Example. 
(of the deceased), then the division 1s by two, Or, when tho 
deceased has left two daughters,,and both parents, or both 
parents and a husband, then (in each of these cases) the division 
is by six; and the egtate (in all these cases) can bé divided’ with- 
out a fraction * 


But if there is a fraction in the division, yet the same 
may Sccur, either with respect to one set of heius (1), or 
with respect to several of them (2).* 


If the first case.— 


CCCXXV. The number of the individuals Principe, « 
(whose shares are fractional) is multiplied by the 
whole of the divisor if there is no common measure 
between the number and shares of the indivi- ‘ 
duals.* 


As, for instanco, if thqre are both parents and five daugh- Example. 

ders (left by the deccasctl), then the divisor is six, and the 

shares of the daughters are four (the same constituting two-thiffs), 

and there is no common measure (between four and five), so the œ 
(whole) number of their persons, which is five, will be multiplied 

by six, and the product (30) will settle the caso: the share of 

each heir, as it stood before the multiplication, will now be multi- 

plied by five, and the product will be the amount to which each 

will be entitled.* 





* Shardya ul-Isldm, pp 463 & 464. 
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CCCXXVI. But if there is a common measure 
between the number of the persons and their shares, 
then the measure of the number of their persons, 
and not of the shares, must be multiplied by the 
divisor.* 


As when there are both parents, and six daughters (of the 
deceased), tho share of the daughters are four or four-sixths,, 
which cannot be divided among them without a fraction ; but 
their share agrees in half with the number of their persons (that 
is half is the common mesure of the numbers of their share and 
persons), so three, which is half of the number of their persons, 
is multiplied by the divisor which is six, and tho product gained 
is eighteen. Previously, the shares of the parents were two out 
of the original divisor, or the ‘root of the case. now they are 
multiplied hy three, and the product, which is six, is for them: 
the daughters had four ont of the original divisor, the samme is 
now multiplied by three, and the product twelve will be for thom 
all,—two parts for each daughter.* 


ln the second case, that is,— 


CCCXXVII. If a fraction occurs in the shares 
of more than one set, then thére may be a common 
measure between the shares and individuals of all 
those sets of heirs whose shares arc fractional ‘(1), 
or there may be mo common measure between 
them (2), or there may be a common measure in 
any of them, and not in others (3). In the first 
instance, the number of the heirs or individuals of all 
those sets are reduced in correspondence with 
the common measure; in the second, all the numbers 
3 to be dealt with as they are; and in the third, 
th (number of the individuals of the) set with 
respect to which (that is between whose number and 
shares) there is a common measure, is to be reduced 
in coyrespondence with the common measure, and 
the rest is to be dealt with as it is.* 


€ 





Shardya ul-Istdm, pp. 463 & 464. 
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After all this has been done, the resulting numbers will  Lxeruas 
be found to be similar or equal (mutamásal), one an aliquot 
part of the other —— vat), commensurable (muiwafak), 
or prime (mutabdyan) to each other.* . 

CCCXXYVIII. If the‘numbers are equal or similar Principle. 
(mutamdsal), it is sufficient to take one of them, and 
multiply it by the original divisor.* 

e As whero the deceased has left two brothers by the same Illustration. 
father and mother, and two brothers by the same mother only, 

there the original divisor of their shares is three,f and threo can- 

not be divided among them without a fraction ; so one of the two 

numbers, that is two, is multiplied by the original divisor three, 

and (the product is six, out of which) two go to the brothers by 

the same mother only to be divided between them {equally), 

and four go to the brothers of the whole blood.* 


CCCXXIX. Ifthe numbers are mutaddékhal, or Principu. 
one an aliquot part of the other, then reject the 
least of the numbers, and ‘multiply the greater by 
the divisor.* . ° 


e 
As where the deceased has left three brothers by the samc Illustration. 
mother only, and six by the samo father only, the divisor of their 
shares is three, which canyot be divided among them without a 
fraction ; the number, however, of one of the sots (of heirs) is 
half of that of the other. So the numbers being mutqddkhal 
(tht is one an aliquot part of tho other), six, the greater number, 
must be multiplicd by the divisor (3), and the product will be 
eightcen, which settles the case (without a fraction).* 


CCCXXX. If the numbers are mutawdfak, or Principi. 
commensurable, you are (first) to multiply one of 
those numbers by the measure of the other (that is, 
by the quotient of the other when divided by the 
measure), and then $o multiply the product by the 
‘root of the case or the original divisor. 


As when the deceased has left four wives and six brothers,,[llustration, 
the (original) divisor is four, but by this the estate canno be 
divided without a fraction: there is, however, a measure betweon 
four and six, which (measure) is half, or two, so you are to 


e 8 
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* Sharaya ul-Isldm, p. 464. 


+ Of which two go to the brothers of the whole blood, and one goes aif 
the brothers of the half blood, 
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multiply (six, which is) one of the numbers by two, which is half 
of the other number (i.¢., four), and the product will be twelve, by 
which, you are to multiply the original divisor, which is four, and 
this product is divisible without a fraction, * 


CCCXXXI. ` If the nunibers are mutabdyan, or 
prime to each other, one of them is to be multiplied 
by the other, and then the product by the (original} 
divisor.* ; 

As when there are two brothers by the same mother ogly, and 
five by the father alone, the divisor 1s three, but this cannot be 
divided among them without a fraction, and the numbors are 
neither commensurable, nor one an aliquot part of the other, one 
of them is, therefore, to be multiplied by the other, and the pro- 
duct, whick is ten, is to be multiphed by tho orginal divisor, 
which is three, and the product of this (latter) multiplication 
will satisfy the case.* 


Mode of Distribution. 

CCCXXXII. If (the number of the units or parts 
containcd'‘in) the divisor falls short of the shares (to 
be allotted), a case that can only happen when a 
husband or a wife intervenes,—yet the divispr is 
never increased;* but the deficiency falls on the 
person or persons related through the father. 


As when the deceased has left both parents, two or more 
daughters, and a husband or wifo ;—or both parents, a daughter, 
and a husband ;—or one parent, two or more daughters, and a 
husband. In these cases, the husband or wife takes the small or 
reduced share appointed for him or for her,$ cach of the parents 
has a sixth, and the remainder goes to ene daughter, or to two or 
more daughters,—the divisor never being increased.* 


In like manner, when there are two brothers by the same mother 
onlguggnd two or more sisters by the same father and mother, or by 
thé e father only, with a husband or wife, or a brother or 
“sister by the samo mother only, with a sister and husband, then, 

in hese cases, tho husband or wife takes his or her (appointed) 
share,t and the leficioncy fulls especially on the sister or sisters 
by the samo father and mother, or by the same father only.* 


2 
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+ Shartya ul-Islám, p. 465, 
+ See ante, pp. 213 & 214. 
t Sec ante, pp, 182 & 184, 
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CCCXXXIII. Iftheestate can be divided without Lecrow 
a fraction, well and good (a), if not, you must multi- 2 
ply the shares of those whose portions out of the Principe, , 
original divisor will not quadrate (b).® 
(a.) Asan example of the first case, suppose that the deceased Example. 
hag left both parents, a husband and five daughters, here the 
divisor 18 twelve,t (of which) the husband has three, the parents 
feur, and tho remaining five, which are for the daughters, are divi- 
siblo among them without a fraction. : 


(d.) As an example of the stcond case, suppose thero aro Example, 
three daughters (instead of five), then the (remaiming) fivesshares =" 
will not be divisible ameng them without a fraction, so three must 
be multiphed by the original divisor, and tho product will settle 
the case (without a fraction).*  , ° 


CCCXXXIV. If (the units or parts contained Principle. 
in) the divisor exceed the shares (to be allotted), 
the excess or surplus is returned to the sherera, 
excepting the husbandt and wife, and the mother, 
when there are brethren, as already stated.§ And 
when there is a person who has two causes of in- 
heritance, with another who has only one cause,— 
the master of two causes has a preferable right to 
the seturn over the master of one.* : 

1. When a deceased has left both parents and one daughter, and Examples. 
there are no brethren, the return 1s made m fifths; but if brethren 


wtervenc, the return is ın fourths, and the oryinal divisor of the 
return 18 multiplied by the divisor of the caso.|| 

2. In the case of thereebemg one parent and two or more 
daughters, the surplus returns ın fifths, so five ıs multiplied by 
the original divisor. || 
. » In the caso of thero béing a brother or sister by the =: 


mother only, with a sister by the same father only, the returSfis 
made to them ın fourths, according to the most correct doctrine || œ 
r 








* Shardya ul-Islám, p. 465. . 
t See ante, p. 312, 

t Vide, however, ante, pp. 223-%225, 

§ See ante, p. 291. 

| Shardya ul-Isldm, pp. 405 & 466, 
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4. In case of there ‘being two brothers or sisters by the same 
mother only, with a sister by the same father only, the return is 
made in fifths, and five is multiplied by the original divisor, and 
the product divided without a fraetion.* 


On the Mundsakhah, or vested inheritances. 


CCCXXXV. By mundsathah we understand 
that a man has died, and before partition has been 
made of his estate, one of his heirs has died algo, 
so that two partitions are to be made of one ori- 
ginal estate.* 


CCCXXXVI. The way to dispose of the above 
is to arrange the first case, and to take out of it the 
portion of the second deceased; then if the heirs of 
the second deceased are (also) the heirs of the first, 
without any difference in the division, the partitions 
would be as if one only.* 


e — e — m n ed am 
LJ ‘ LN —⸗ — — 


l ANNOTATIONS, 

eeexxxv. By Munasdkhah is here meant that a person has died, 
and while yct his estate bas not been divjded, there died anothpr who is 
an heir of the first deceased: in this case, sometimes the two inherit- 
anceg are divided by the partition of one (¿e., the criginal) estate.— 
Rouzat ul-Ahkám, p. 76. E 

Thus if the heirs and inheritances be not different, then the (two) 
inheritances will be assumed as one, and there will be no need of a 
new (process of) partition. The meaning of the heirs not being 
different is, that the heirs of the second deceased are, without any 
difference, the heirs of the first deceascd—as being a child, a 
brother, one of the spouses, or the like. For example, a man has died 
leaving fonr brothers and two sisters, all of whom are of the whole 
blood, or by the same mother only; subsequently a sister and two bro- 
t@ers have died, leaving no heir except the two brothers and one sister : 
in this case, the estate is divided among them in the proportion of two 
shares to a male and one share to a female—if they are related by both 
parents, but if they are related by the same mother only, it will go to 
them dn equal shares: those who died (before the partition) are consi- 
dered as if they did not at all exist, or as if the first deceased did not 
leave any heir except the latter (who survived).— Ibid. 


⸗⸗ 








* Shardya ui-Leldm, p. 466, 
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$ 

As when a deceased has left thres brothers and three  Leorews 
sisters all related on the same side, and subsequently one of the XL 
brothers has died, then another ; after this one of the sisters hag ` 
died, and then dnother, and there remained only one brother and Example, 
one sister surviving them :.now among theso thè property of the 
first deceased is to be divided in thirds,®* or in equal shares. + 

CCCXXXVII. But if there is a difference in the Principle 
right or in the heirs, or in both, then the portion of 
the second deceased must be looked to: if the same 
is divisible (among his heirs) without a fraction, there 
is an end of it. 


As a person has died leaving a widow, a father, and a Example. 
daughter, then the widow’s portion (being an cighth), is three 
parts out of twenty-four. Subsequently the widow has died leav- 
ing a son and a daughterf (and ‘her share is obviously divisible 
among her heirs without a fraction). 


But if the second deceased’s share cannot be divided 
among his heirs without a fractio, then the case represents 
two aspects :— ° : 

CCCXXXVIII. First.—There may be a common Principle. 
measure between the gecond deceased’s portion (out 
of theefirst estate), and the (number of the) parts into 
which the second estate is to be divided; if so, then 
multiply the measure of the second estate or inhérit- 
ance by the (whole number of) parts of the first estate, 
and the product will settle both the estates;§ that 
is, it will suffice to divide them without a fraction. 


— — 
—— — — 





— 
— — — 


ANNOTATIONS. 
eecxxxvii. Ifthe second partition can be made out of the first with- 
out a fraction, (that is, if the portion received by the second deceased 
out of the original estate can sbe divided among his heirs without a 
ffaction,) then both (the divisions) will be considered as one, and this 
happens when the second division or arrangement agrees with the ı 
second deceased’s share in the first estate.—Rouzat ul-Ahkdm, p. 78. 





* In thirds, if the surviving brother and sister are related by both parents 


or by the father only, and wm equal shares, if they are related by the 
mother alone, b 


+ Shardéya ul-Islám, p. 466. 
t That is the parts into which the first estate is divided. 
§ Shardya ul-Islám, p. 446, 


Xl. 


Principle, 
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CCCXXXIX. "Second—-The portion of the 
second deceased (out of the first estate) and the 
number of the parts (into which his own portion is 
to be divided among his heirs) may be prime to each 
other, then (the whole number of the parts of) the 
second divisor is to be multiplied by the original 
divisor, and the product will suffice to make both 
the divisions without a fraction; and every person 
who had anything in the first estate, will take the 
same multiplied by (the number of) the second.* 


Illustration and solution of the first aspect of the 
above case, — 


‘ * 

A woman dies leaving two brothers by the mother alone, 
and two brothers by the same father only, and also a husband ; 
subsequently the husband dies leaving a son and two daughters. t 
Here the original divisor isesix, which docs not quadrate ; the 
same, therefore, must be raised to twelve.t Now the husband's 
share is six lie., half of twelve), which is not divisible (without 
a fraction) iuto four parts (as required for distribution among his 
heirs), the same, however, agrees in half with (the number of) the 
second division (that is there is a common measure of & and 4, 
which is 2), so, two, the measure (of the number) of tho second 
estate, must be multiplied by the (raised) divisor = 12 of the first 
estate, and not by the original divisor, and the product (*==24) 
will satisfy both: each person who had anyching in the estate 





* Shardya ul-Islám, p. 466, 

t This example is more fully explained.in the Mouzat ul-Ahkam, which 
is as follows .— 

“ A woman dies leaving her husband, two brothers by the same mother 
only, and two paternal brothers : subsequently the husband dies leaving a 
son, and two daughters born of the wémb of a wife other than the 
deceased : (in this case,) the original divisor is six, from which both half 
and a third can be extracted, but as the remainder, which is one, does not 

uadrate with the paternal brothers, the original divisor (six) must be 


multiplied by the number of their persons, and the product (twelve) will 


suffice for the division without a fraction Out of the above (12), the 
portion of the husband is six. and as the divisor of the shares of his h 
is four, so there is an agreementin half betwoen (the number of) 
divisor and that (of the) portion ; consequently, the measure (==2) of the 
former is multiplied by (the whole number of) the (raised) divisor of the 
first estate, which is twelVe. and the product, which is twenty-four, will 
be one (among all the heirs) in integral portions,—Rouzat ul-Ahkam, 
p. 78. 

t See the above note. 
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will now have the same multiplied by two.*—Sharáya ul-Islám, 
p. 466. ‘ 

Illustration and solution of the stond aspect of the 
above case :— . : 

A woman dies leaving a husband, two brothers or sisters 
by the same mother only, and a brother by the same father alone : 


subsequently the husband dics leaving two sons and a daughter. 
Here the original divisor is six, out of which the husband’s portion 


is three, which cannot be divided (without a fraction) into five® 


parts (receivable by his heirs}, and there is no common measure 
(betwoon three and five). Five, therefore, must be multiplied by 
the original divisor, and the product will satisfy both tHe parti- 
tion’. *—J bid, p. 467. 


Lecror: 
XI. 


CCCXL. When there is a munásakhah (or vested Principle, 


inheritance) in more thar two’estates,—that is, when more 
than one heir has died before partition of the first estato, — 
then you must see if the portion of the third (deceased) 
is divisible among his heirs withaut a fraction, if not then 
you must proceed with the third in reference to the two 
(preceding) estates, as you have done in the sefond with 
reference to the first. And so on, if we suppose that there 
has been a fourth death or more.—ZJbid, p. 467. 


The abstract or substance of the principles or rules 
cecxxXvi—cccxxxix is, that, in the division of the, first 
decessed’s estate, if the divisor, determined, falls short, or 
cannot satisfy all the sharers in integral numbers, then it 
is multiplied by the number of the persons whose shares 
are fractional; and thus raised to a number that suffices 


for the purpose. 


ANNOTATIONS. 


cecxl. In this manner, if further deaths occur among the heirs, 
then the third, fourth, and other divisors (that is the divisors in the third, 
fourth and other deaths) will be determined, and compared with the fixed 
portions of the second, third and fourth (and also other) deceaseds, and 
the amount of the measure (in the case of agreement), or the whole 
number of the parts of the division (in the case of disagreement) must 
be multiplied by the first, or original divisor, and the product divided.— 
Bouzat ul-Abkam, p. 78. 





* See the following Abstract and Tables. i 
S 
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In the division “of the second deceased’s estate, if 
the divisor, determined, agrees in a number with what 
is in hand (that įs, the portion left by the second deceased 
as his share in the estate of the first deceased), then the 
measure of this divisor will be multiplied by the whole of 
«tho original divisor, and accordingly the number of the 
shares already received by the then living heirs of the first 
deceased will be multiplied by the measure of the second 
divisor, in order to give them the proportionate numbers or 
parts of the product of the multiplication of the second 
divisor by the first. In like manner, the measuro of the 
portion in hand must be multiplied by the measure of the 
second divisor, and the product will be divided among the 
heirs of the second deceased, or, in other words, their 
respective portions out of the secénd divisor will bg multi- 
plied by the measure of tho portion in hand. But if, 
instead of agreement, there be disagrcement betwech the 
second divisor and the portion in hand, then the whole of 
this divisor will be multiplied by the whole of the original, 
or the first, divisor, and also by. the yos of what is in 
hand; and the products of the two multiplications will be 
divided among, and given to, the heirs of the first and 
second déceaseds, as done in the (above) case of common 


_ measure, All these will be more clearly, and at the same 


time more easily, learnt from the two following tables, 
which are nothing more than the above two examples 
simplified in tabuldr forms. The first, in Table I, and the 
second, in Table IT, 
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LECTURE XII. 


ON PERMANENT MARRIAGE. 


— —— 


CCCXLI. Marriage (contract) requires declara- 
tion (7/46) and acceptance (kabúl) for its constitution 
to demonstrate intention without ambiguity.* 

CCCXLIT. The terms expressive of the declaration are 
two: “Zawwajtu-ka” and “ Ankahtu-ka’t (both meaning 
I have married thee).* ; 

CCCXLITI In (regard to the term) “ Muttatu-ka” (I 
have taken thce to enjoy), there is a doubt (as to its suff- 
ciency), but the most preferred opinion is, that it is legally: 
sufficient.* 

CCCXLIV. Acceptance is (expressed) by saying—“ I 
have accepted the taz2z) (union),” or—“ I have accepted the 
nikah (marriage),” or by any term of the like import ; or the 
same may be shortened by saying—‘“ I have accepted.”* 





— — a 
— a — — — — 





ANNOTATIONS. 

ecexli. Marriage requires declaration and acceptance which constitute 
(and complete) the contract.—Tahrir ul-Abkam. 

ecexlii. There are two terms to express declaration, viz., “ Zaw- 
wajtu-ki” and “ Ankuhtu-ki” (I Lave married thee).—Zbrd. 

eccxliii, Acceptance is effected or expressed by the words “ Kabilix 
nikéha, wa at-tazwija” (I have accepted the marriage).—Jbid. 

In marriage, the contracting parties, È adult, are required to express 
declaration and acceptance by such words as indicate the intention of 
(their) mind; as “zawwajtu-ha, ankahtu-ka, and muttatu-ka” (I have 
married thee) permanently or temporarily.—Mafatih. 

The first and second expressions are generally used in a permanent 
marriage, and the third, in a temporary marriage.— Ibid. 





c 
* Shardya ul-Islám, pp. 261 & 262. 
t More literally ‘ zamwajtu-ka’ signifies ‘1 have joined or united thee,’ 
and ‘anhahtu-ka, ‘I have connected thee in wedlock,’ 
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CCCXLV. It is required that those two (that Leora 


is, declaration and acceptance) be expressed by — 
words of the past tense.* However,— Principle. 


CCCXLVI. If the proposing party use the expression in Principle. 
the imperative mood, or in the indicative mood, but in the 
fature tense, and the other party reply in the past tense, a 
yalid marriage will take place. 


Thus the Shardya ul-Islém :—“ If the imperative be employed, 
and thereby the above be intended to take place, as by the man’s 
snying—‘ marry me to her,’ and then if the other party answer— , 
‘I have married thee,’ it is said that the marriage is valid. In 
hke manner, if a word in the future tense be employed, as by the 
man’s saying—‘I shall marry thee,’ and the womfin should 
answer—‘I have married thee,’ the marriage would be lawful. 
lt is, however, said that after this the man should utter the words 
of acceptance; that is, he should say in reply—‘I havo accepted.’” 
P. 262. * 


id e 
So the Mafáríh :—“ In contracting a marriage, it is*allowable to 
uso an expression in the impcrative mood, or in the future tense, 
but not any other.” e 


e 
CCCXLVII. Inthe acceptance, it is not a condition that Principie. 
the same should verbally agree with the declaration; but 
the declaration would be valid by (the utterance of) one 
word, and the acceptance by another,* (which may not 
verbally agree with cach other). f 
So if a woman should say—“ carwwajtu-ka” (I have married thee) Example. 
and he (the husband) sheuld say—“< T have accepted nikáh or 
marriage ;’ or (if the former should say) “ ankahtu-ka” (I have 
married thee), and then (the latter should reply) “1 have accepted 
the ¢azw?j (union),” the marriage would be valid.* 


If ono should say—“ hast thou married thy daughter to such #xample, 
a one?” then if he (the person addressed) say—‘ yes,” and there- 
upon if the husband should reply “ I have accepted,” there would 
be a valid marriage, inasmuch as the expression “yes” involves 
a repetition of tho question, though it is not repeated verbally. P 
In this point, however, a doubt is entertained. * 
o 





* Shardya ul-Islám. p. 262, 
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Principle. 
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CCCXLVIII. ‘itis not required that the declara- 
tion should precede (the acceptance).* 


If one should say—* tazawwajtá ” (hast thou married), and then 
the guardian shovld say—“zawwajtu-ka™ (I have married to 
thee), the contract is valid.* 


Any deviation from the above two terms by translating 
them into a language different from the Arabic—except in 
the case of inability to use Arabic words,*—is unlawful. 
Hence,— 


CCCXLIX. If either of the contracting parties 
is unable (to speak Arabic), then each of them 
should employ what (language) is best known to 


. him or to her.* 


CCCL. If both the contracting parties are, 
or one of them is, dumb, then the person who is 
speechless inay indicate the contract by a sign or 
hint.* 


ee ee 
AS — — — — 


ANNOTATIONS, 


cccxlviii, It is nota condition that declaratiun should invariably 
precede the acceptance.—Tahbnr ul-Abkam. 


eccxlix. The contracting parties are tv speak the words in Arabic, 
but if any of them ìs unable to do it, he or she may employ that 
language which is best known to him or her.—Mafatíh, 


ceel. If any of the contracting parties is unable to speak at all, 


or is dumb, then it will suffice if he or she indicates the contract by a 
m ê 


` sign or hint,—Jbid. p 


The contracting parties, if able (to speak), are required to use such 
expression as would indicate declaration and acceptance. But if both 
are, or one of them is, unable to speak, then a sign on the part of the 
person ynable to speak, such as would indicate his or her assent, would 
be sufficient.—Tahbrirul-Abk4m. 


—— pee ae —————————————————— — — — 





Shardya ul-Isldm, p. 262 
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CCCLI. Marriage is not contract&d by (the use of) the Luomme 
word bayi (sale), hibah (gift), tamlék (owning), or iérah Xb 
(lease), whether the same be used with or without dower.* Principle. 

CCCLIT, Marriage,is not contracted by writing (but by Principle. 
the utterance of the words as above)—Tahrir ul-Ahkém. 


oe CCCLIII. Itis not required that the parties entering into Principle. 
the contract be both males,’ since, to us, a coptract entered 


‘into by a female is valid, whether it be in person or through 
a wakil—Mafatih. 


The articles or provisos of the contract of marriage are 
the following :— 


CCCLIV. In marriage no regard is to, be paid Prinipl 
to the words of an` infaħt whether in expressing 
the declaration, or the acceptance; nor to the words 
of an insane person.* 


a # 

CCCLV. The marriage contracted by a person Principle 
so drunk as to be incapable of discertiment, is, 
according to the prevalent opinion, invalid, even 
though it be confirmed by that person when sober. 


Thus the Takrir ul-Ahkdém :—“ The expression of declaration 
and» acceptance used by minors either for themselves or for others 
arc not taken to account,—such also is the case with a person 
drunk, even though he make it (z.¢., the contract) binding, after 
he becamo sober.” 


So also the Shardya uf-Islém :—“ With regard to the marriago 
contracted by the persou who is so drunk as to be incapable of 





— — — — — — 
aaa 


sANNOTATIONS, 


° cccli. The contracts (of marriage) are “not effected by the word 
“ hibah” or sadakah, not also by bayu nor by ijdrah, whether dower be 
mentioned in all or every one of them, or not.— Tahrir ul-Ahk4m, 

ecolv. The author of the Ma/fdtth, however, says that, according to 
a correct tradition which ia followed by the Shaikh and a body of the 
doctors, the marriage contracted by a person drunk would be invalid, 
unless he or she confirmed it after becoming gober. 





* Shardya ul-Islém, p, 262. 


Principle. 


Principle. 


Principle, 


Principle. 


Principle. 
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discernment, a doubt is ‘entertained : the most approved opinion, 
however, is that it is not valid, even though confirmed by the 
person when sober.”* 

There is, however, a tradition according to which, 
if a woman should contract herself in marriage while 
drunk, and afterwards, becoming sober, if she should declare 
her consent to the marriage, or, if being enjoyed while 
intoxicated, she should, on becoming sober, acknowledge the 
man (to be her husband), there would be a concluded 
marriage.* 

CCCLVI. In the marriage of a discrect female 
(rashidah), no guardian isrequired. The presence of 
Witnesses, too, is not necessary in any matter regard- 
ing marriage. And if a marriage was contracted by 
the spouses themselves or their guardians in private, 
the same would be valid, and if there were an injunc- 
tion to secrecy, thet would not invalidate it.* 


CCOLVIE. When a person after making a declaration 
has fainted away or become insane, the effect of the declara- 
tion is rendered null, and if it were accepted aftor this 
(occurrence), the acceptance is void.* 

CCCLVITI. If (on the other hand) the acceptance was 
first expressed, and the acceptor lost his understanding, and 
the guardian (or the party on the other side) made a 
declaration subsequently to this occurrence, the same also 
would be void, as in a case of sale f 

CCCLIX. If an option be stipulated for with regard 
to dower especially, it would be valid, without vitiating tho 
contract (of marriage). 

CCCLX. When a man has declared himself to be the 
husband of a woman, and she asser ted to the truth of the 
declaration, or when a woman has declared herself (to be 


«the wife of a man), and he has acquiesced thercin, they are 


adjudged to be ostensibly married, as having mutual rights 
of inheritance. But if one of them made such declaration, 
judgment for the effects of the contract is to be given 
against him or her alone, and not against tHe other. 





* Shardya ul-Isldm, p. 262. 
t Shardya ul-Islám, p. 263. 
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CCCLXI. It is required that the female spouse, Legross 
contracted in marriage, should be distinguished from —s 
others by a sign or signs, by name, pr by descrip- Principle 
tion.—Tahrir ul-Ahkam.° ; 

If a man, having several daughters,-gave one of them Ulustration, 
in marriage without naming her at the time of the contract, 
put only fixing her in his mind, and subsequently the father 
and husband arc disagrecd with respect to the identity of 
the one contracted in marriage, in this case the contract 
would be void if the husband did not see those (daughters).* 

If a man should claim a woman as his wife, and her 
sister should (on the other hand) claim him as her husband, 
and both parties adduce proof (in support of theix claims), 
then if the man had connubiaf intercourse with the female 
claimant, preference is to be given to her proof, as that is 
manifestly corroborated by the man’s own act. So also, if 
it (the woman’s proof) was prior in date (to that tendered by 
the man). But in the absence of both these circumstances, 
preference is to be given to the proof adduced by the nmn.* 


CCCLXII. In the marriage contracted by 4 Principle. 
sickman, consummation is a necessary condition; so 
if he should die without consummating the marriage, 
the same is invalid, and the woman is entitled neither 
to dower nor to inheritance.—Mafatih. Vide Suc- 
cession of Spouses in Lecture IX. 


On the Causes of Prohibition in Marriage. 


CCCLXIII. These are six in number :—First, Principle. 
Consanguinity; second, Fosterage; third, Affinity; 
fourth, Completion of number; fifth, Lidn or Impre- 
cation; sixth, Infidelity.t 


— — — — — — 
= — —— = — — 





— 
ANNOTATIONS. 
ecclxi. It is required as a condition in marriage that the wife be 
distinguished from all others hy distinetly pointing her out, or by name 
and description.—B. Dig., Part II, p. 5. A 


-~ ee — mp 


* Shardya ul-Isldm, p. 263, 
t Vide Sharaya ul-Jslam, pp, 200—273. 
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Lacrons On Consanguinity. 


a CCCLXIV. By consanguinity seven classes of 


women are prohibited to a man, namely: 1. The 
man’s mother, and also maternal and paternal grand- 
mothers, how high soever; 2. Daughter, daughter's 
daughters how low soever, and son’s daughters to 
the lowest degree in descent; 3. Sisters, whether by 
the same father or by the same mother only, or by 
both parents; 4. Daughters of sisters, and daughters 
of their children; 5. Paternal aunts, whether they 
be the man’s father’s sisters of the whole or of the 
half bleod, likewise the sisters of his grandfathers 
how high soever; 6. Maternal aunts by the same 
father or by the same mother alone, or by both 
parents, likewise father’s as well as mother’s mater- 
nal aunts how remote soever in ascent; 7. Daughter 
of his brother of the whole or half-blood, whether 
the daughter be the immediate child of the brother 
himself, or the daughters of his daughter or son, or 
their daughters how low soever.* 


Princaple. 


— — —_—— — — — 
— —— 


ANNOTATIONS. 


a 
ccclxiv—ccclxvi. God has mentioned in his Book fifteen women pro- 
hibited to be married to aman. some of these are related by consan- 
guinity, and the others by affinity. Those related by consanguinity are: 
1, the mother; 2, daughter; 3, sister; 4, paternal aunt; 5, maternal 
aunt; 6, brother's daughter; and 7, sister's daughter.—Tabrir ul- 
Ahkam. 


The detail of the seven women related by consanguinity and prohi- 

s bited in the text of the Kurán is as follows:—1, The mother, which com- 

prehendgs also grandmothers how high soever ; 2, daughter and daughter's 

daughters how low soever; 3, sister; 4, brother's daughter; 6, sister's 

daughters how low soever; 6, paternal, and 7 maternal, aunts how high 

soever,—that is, paternal and maternal aunts of the father and mother, 
grandfather and grandmother.—Mafatih. 





* Shardya ul-Ieldm, p. 266, 


ON CONSANGUINITY. aol 


The general rule (deduced ffom the abota) is Lecrogs 
as follows :— — 
CCCLXY. To a man are prohibited his roots Principle, 
and his branches, the branches of “his first root, 
and the first branch of every (ether) root how 
hieh soever.—Tahrir ul;Ahkam. 


" CCCLXVI. The consanguinous women, besides Principle. 
the above, are lawful; that is,—all the consan- 
guinous relatives are prohibited, except the children 

of paternal and maternal uncles and aunts how bigh 
soever.—Mafatih. 


CCCLXVII. The like classes of men also are Principle. 
prohibited to a woman.—So that her father how 
high soever, her son kow low soever, her brother and 
his son, her sister’s son, her paternal uncle how high 
soever, and her maternal uncle in like manner* (are 
unlawful to her). ° 


Nasab, or consanguinity, is established by a valid mar- 
riage or by the semblance of it; but not by ziná, or illicit 
intercourse.* Hence,— 


If a man should have such (v.e., illicit) intercourse with a 


woman, and a child be gencrated of his seed, it is not legally 
related to him in law.* 


As to the question whether such child is prohibited (to 
be married) to the man or woman who had the illicit inter- 
course between them, the most approved doctrine is, that 
such child is unlawful to him and to her, because it is the 

„product of his (the man’s) seed, and is accordingly ‘his 
child’ in common parlance.t Hence,— 


CCCLXVII. The mother or putative father of Pr. 
an a child is prohibited to marry such 
child. . 


* Shardya ul-Islam, p. 266. 
+ Shkardya ul-Lelam, pp. 266 & 267, 


*999 ON FOSTERAGE. 


Lucrors Os? Fosterage (IE Second Cause of Prohibition)*' 


CCCLXIX. The pillars or essentials are 
Princip. three:—1, mijk; 2, the nurse herself; and 3, her 
husband.—Tahrir ul-Ahkam. - 


Thjs cause requires the consideration of its conditions an 
effects. t i 


The first condition is that the milk must proceed from 
marriage; for it does not occasion proltbition when it has 
its source in 27nd, or illicit intercourse. 


The second condition has reference to the quantity (a) of 
tho milk that is required to occasion prohibition, and it must 
be such as to give increase to the flesh and strength to the 
bones.t However,— 


Principle, CCCLXX. There is no doubt that when the acts of 
suckling amount (at least) {o fiftocn, or are continued for a 
day and night, illegality is induced. 


They aré nevertheless restricted by these conditions, viz. : 
Each act must be complete in itself; and the acts must be 
consecutive and direct from the bredst (b).+ 


It is further necessary that the milk should be in its 
natural state; for if another liquid is put into the child’s 
mouth just before it is sucked, and the milk is thus so 
much diluted as to be no longer deserving of the name, thero 
is no prohibition. 


(a.) In determining the quantity of cach, regard must be had 


to what is customary. t 


(b.) When it is said that the acts of suckling must be conse- 
chtive, what is meant by it is, that only one woman should be 
engaged in making up the number.f p 


The third condition is that tho suckling of the infant 


‘should take place within two years (from its birth).t 
Hence,— i 


— —— e — — —ee, — — — —— —— 
* Fosterage is placed immediately after consanguinity, because im the 
Ladies, the former is considèred to be equal to the laiar ' 
t Shardya ul-Islém, p. 367, 
t Shardya ul-Jeldm, p. 268, 
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CCCLXXI. If achild is continuoubly suckled, full fifteen tnorvss 

times or more within the period of two years, from the breast — 

of a woman, then they are prohibited to marry each other, 

and not otherwise. , 3 Prinvipie. 
But if tho child is suckled the full number of times except one, 

and then completes its two years, after whieh it is again suckled 

te make the full number, there is no prohibition. So also, there 

js no prohibition if tho two years expiro without any attempt to 

complete the number by adding the last. But the prohibition is 

incurred whenover the full number is completed within two 

years. * : š 
CCCLXXII. The fourth condition is that the milk should Principe, 


arise from. the intercourse of one male. 


If a woman suckle a hundred children on the milk caused Ilostration. 
by one man, they would all be unlawful to each other. 
So also, if one man were to marry ten women, and each of 
them should give suck to onc or more children, none could 
lawfully intermarry.* But, * 


If a woman suckle two children on the milke caused b 
different men, such children would not be unlawful to eac 
other.* : 


¥ 
There is a tradition on the other way upon this point, but 
that has been rejected.* 
CCCLXXIII. There is no doubt that the Principt 
woman’s own children by natural descent (nasab) a 
are unlawful to any who may have becn nursed by 


her.* 
On the Effects of Fosterage. 


CCCLXXIV. When a prohibiting fosterage has Principle. 
taken place, the prohibition spreads from the nurse 
. and her husband to the child whom she has suckled, 
and from it back to them both;—so that the nurse 
becomes its mother, the nurse’s husband its father,’ 
their parents, its grandparents, heir children, its 
brothers and sisters, and ¢heiz brothers and gisters, 
its paternal and maternal uncles and aunts." . 
Hence, — e 








* Shardya ul-Islám, pp. 268 & 269. 


Lecrvrs 
XIE. 
Principle, 
Principle. 


Principle. 


- 
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CCCLXXV. Neithér the nurse of a child, nor any of 
her relatives, as above, can marry the child, nor can the 
child marry any of them. 


CCCLXXVIL Every one in the relation of child 
to the (nurse’s) husband, either by natural descent 
or by fosterage, is prohibited to the foster child, and 
so, also, every one in the relation of child to the 
foster-mother by natural descent, how low soever (is 
prohibited to the foster-child); but those so related 
to the foster-mother only by fosterage, are not prohi- 
bited to it* (the child). 


CCCLXXVII. The natural father of a child that has been 
suckled cunnot intermarry with any of the children by natu- 
ral descent or by fosterage of its foster-father, nor with any 
of the children by natural descent of his wife, the foster 
mother, for they have become like his children.* 


CCCLXXVIII. The other children of the natural father, 
who have fot been suckled on the milk of their brother's or 
sister's foster-mother, may, however, intermarry with her 
children, or with those of her husband. . 

Thus Shardya ul-Islám :—“ Whether his other children, who 
have not been suckled on the milk, can intermarry with the chil- 
dren of Iho fuster-mother, or of her husband, is a question that 
has been answered in the negative. But it seems more agreeable 
to the principle of law that such a marriage would be lawful.’”* 

CCCLXXIX. If a woman should suckle a son of one 
family, and a daughter of another, the brothers and sisters 
of one of the two children so suckled by her, may intermarry 
with the brothers and sisters of the other of them, as there 
is neither consanguinity nor fosterage between them.* 


enan — — — — — 
— — 


ANNOTATIONS. 


e 
ceclxxiv, ecclxxv. According to the Nasis, as well as the general 


assent of the learned, whatever is prohibited in consanguinity, the 
same is prohibited in fosterage.—Mafatih. 

The nurse is in the place of the (child’s) mother, and her husband is 
in the place of its father, agd ao on. This is the general rule.— Ibid. 





* Sharaya ulalalam, p, 269. 


> 
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CCCLXXX. A prohibiting`fosterage not only Leerves 
À ° . e XII, 

forbids beforehand the intermarriage of the parties == 
between whom it exists, but also cancels an existing principle. 
marriage to which i attaches. * ° 

Thus if a man should marry an infant at, theo breast, and it is Illustration. 
aubsequently suckled by his mother, grandmother, or sister, or 
by the wife of his father, or brother, when the author of her milk, 4 
“the marriage is vitiated. * 


If a man has two wives, one an adult and the other an infant at Illustration, 
the breast, and the infant is suckled by the adult wife, they are 
both rendered perpetually unlawful to him, if he had consummated 
with the adult wife ; but if not, the adult wife is alone prohibited 
to him.* 

On Affinity (the, Third Cause of Prohibition), 

Affinity is established by valid or lawful coition, and + 
seemingly also by 2124, or illicit intercourse, and by inter- 
course under a semblance of right, as also by seeing or 
touching.—Shariya, ul-Islam, p. 271. ; 

CCCLXXXI. By reason of affinity arè prohibit- Principle 
ed (to a man) mothers how high soever, and 
daughters how low soever, of a wife, whether the 
latter (7.e., the daughters) were born before or after 
her marriage (to the man), also the wife’s -sister 
during the subsistence of marriage of the former, 
but not after (the dissolution of) it, and also the j 
father’s wife how high soever.—All these are unlawful 
according to the /jmaa, as well as the Aurdn and 
Sunnat.—Mafatih. . 


CCCLXXXII. These are rendered unlawful even Principe. 
by the mere a entered into permanently 
or temporarily.— Ibid. 
So the Tahrir ul-Ahkam :— Tf a man married a woman, 
but did not consummate the marriage, still her mother is 
for ever unlawful to him according to two reports most 
generally received. Her daughters how low soever are also a 
rohibited to be married to him in conjunction with . 
erself” (a).—Tahrir ul-Ahkém. ‘ 





* Shardya ul-Islám, p, 269, 
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(a.) By this it is méant that if the man had divorced a wife 
(before consummation), he could lawfully marry her daughter or 
daughters (by another husband). Still, however, such marriage 
would be Abominable, if he had seen those parts of thoir mother 
(the former wife) which it is unlawful fof a stranger to sce.—Zbid. 

So also the Shardya ul-Islam :—“ Whether a mother is 
rendered unlawful to a man by the mere contract with her 
daughter (without coition), is a question on which there are 
two different opinions: according to the more authentic of 
which sho is (thereby) rendered unlawful to him.”* 


CCCLXXXIII. When a man has had connubial 
intercourse with a woman, either by virtuc of a valid 
contract (of marriage), or a right of property, he is 
rendered unlawful to the mother, how high soever, 
of the woman so enjoyed, and also to her daughters 
in any stage of descent,—whether born before or 
after the intercourse, and whether living under his 
protection or not.* 


CCCLXAXXIV. In like manner, the woman is 
rendered unlawful to the father, how high soever, 
of the man who has had intercourse with her, and 
to his sons in every stage of descent, by a perpetual 
prohibition.* 

CCCLXXXV. The taking of a sons wife—whether 
under a permanent or temporary contract, or by mght of 
a re for ever prohibited to a man.—Tahrir ul- 

ni. 








ANNOTATIONS. 

ecclxxxiii. Ifa man cohabited with a woman under a valid marriage, 
right of property, or temporary contract, her mother, how high soever, 
becomes unlawful to him, also her daughters, how low soever,—whether 
these be daughters of her daughter or of her son, whether they were 
born before or after the intercourse, or whcther they lived under his 
protection or not. All these are for ever prohibited to be married to 
him permanently as well as temporarily, or are unlawful to be enjoyed 
by right of property.—Tahrir ul-Ahkam. 





— ⸗ 








Sec 


* Shardya ul-Islam, p. 271, ; 
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CCCLXXXVI. In like manner, a father’s wife, whether Lecrons 
married under a permanent or temporary contract, or by zm, 
right of property, and whether enjoyod by him or not, Principle. 
is for ever unlawful to the son.—Tahrir ul-4hkám. 


There is no difference between a real father and one who 
is constructively so.— bid. 


* CCCLXXXVII. If there has been only a con- Principle. 
tract of marriage without coition, (still) the wife is 
rendered unlawful to the father and son (of the 
man); but the woman’s daughter is unlawful (to the 

man) not in herself; but only in conjunction with 

her mother,—so that if the man should separate him- 

self from the woman, he may lawfully marry her 
daughter.* 


CCCLXXXVIII. Ziná, Sor illicit intercourse, Principle. 
though a prohibitory cause, has no retrespective 
effect, that is, an illicit intercourse with the relation 
of a woman after she was taken to wife does not 
vitiate her marriage. ° ‘ 


Thus the Sherayw ul-Islain -—“ With regard to zind, or 
illicit intercourse, if it be supervenicnt, the prohibition is 
not incurred thereby. Thus if a man should marry a 
woman, and then have illicit intercourse with her mother 
or daughter, or should commit fornication with the enjoyed 
slave of her father or son, in none of these cases would the 
act have a retrospective effect (in rendering the wife unlaw- 
ful to her husband). But if the illicit intercourse should 
have occurred before thy contract, then, according to the 
generally approved docthine, the daughter of a paternal or 
maternal aunt would be rendered unlawful to the man, if he 
has had such intercourse with her mother.f-—Whether the » 
illicit intercourse with a woman or women other than those 
two previous to a contract would occasion the prohibition 


* Shardya ul-Ieldm, pp 27P& 272, 


That is his cousin, whom he might otherwise have legally married, 
would be prohibited to him by his incestuous intercourse with his aunt.— 
Note by Mr. Baillie. | 


ul 


LECTURE 
XII. 


Principle. 


‘Principle. 


Principle. 


338 ON AFFINITY. 


of affinity in the same way as a valid or legal intercourse, 
is a question in which there aro two traditions, —according 
to the most correct one of which, it has that effect, but 
according to the other, it has not—Pp. 271 & 272. 


Among the consequences of affinity is the prohibition of 
a wife's sister, not an herself, or singly, but in conjunction 
with the wife; and her sister’s or brother’s daughter without 
her consent: so if she permits the union, it is valid. 
The paternal and maternal aunts of a wife may be taken 
in conjunction with her, though the junction with her be 
abominable. But if a man should marry his wife's niece, 
whether she be a daughter of her brother or sister, without 
the wife’s permission, the contract would be void.* 

Some of the doctors are of npinion that (in such cases), the 
paternal and maternal aunts would have an option either to allow 
such marriage or to cancel it, without the cancellation being a 


divorce. But tho first opinion (according to which the contract 
is void) is the most correct.** 


With respect to marrying two or more women related to 
each other, the rule is, that— 

CCCLXXXIX. Itis unlawful to marry such two 
women as, if one of them had been a male, he could 
not lawfully marry the other.—Mafatih. 


However,— 


CCCXC. If a maternal or paternal aunt gave her 


consent, her niece could be married in conjunction with her.— 
Mafatih. 


CCCXCI. Itis unlawful to marry a wife's sister ùn con- 
junction with her, whether the wife was enjoyed or not.— 
Tahrir ul-Ahkém. So,— 


a. E ee 


ANNOTATIONS, 
ecexc. It is unlawful to marry in conjunction with a wife her 
brother's daughter or sister’s daughter, except with the consent of the 
paternal and maternal aunt (that is, the former wife).—Tahrir ul-Abk&m. 
ccexçi. Ifa man should have married two sisters, the contract with 
the first is valid. If both (sisters) are married under one contract, it 
is maintained by some (of the doctors) that the marriage of both is void. 





Shardya ul-Islam, pp, 271 & 272, 


ON AFFINITY. 389 


CCOXCII. Ifthe husband had irrepocably divorced his Lecrure 

wife, then he could lawfully marry her sister: but if he had A 
ivorced her revocably, he could not lawfully marry hor — 

sister before the completion of the iddat—Tahrir ul-Ahkém. di 


CCCXCIII. If a man married two sisters by one and the Principle. 
same contract, their marriage is void. But if there were 
(two) contracts one after tho other, then the second contract 
is void, and not the first.—Jbid. 


“CCCXCIV. The marrying of a slave on a free woman, ppindiple 
(that is, after marrying a free woman) is unlawful, except 
with her consent, and such contract is void, if entered into 
without waiting for her consent.* 


Tf, on the other hand, a man should marry a free woman on a 
slave, the contract is lawful, but the free woman, if igaorant of 
the existing convection, has an option with regard to herself.* 


It is maintained by some of the doctors that the free woman 
has an option: she may either cancel or allow the marriage (with 
the slave), or cancel ber own contract. But the first opinion is 
more agreenble according to the general principles of law.* . 


CCCXCV. If afree woman and slave are married by principe, 
one contract, the contract as to the free woman is valid, but 
not as,to the slave.* 


CCCXCVI. If a man marricd a woman during her ppinciple, 
iddag, knowing her to be in that state, knowing alsô the 
uulawfulness of the act, there must be a separation between 


— r — — — — 
— — —— — — — — — 


ANNOTATIONS, 
But there is a tradition that the man has an option, and may choose 
whichever of them he pleasess The first opinion, however, is more 
agreeable according to the general principles of the law, and the tradi- 
tion is weak, or insufficiently authentieated.—Sharaya ul-Islam, p. 272. 
¢ ccexevi, cecxeviii. Ifa mam has married a woman during her iddat, 
with knowledge of the fact, she is for ever unlawful to him, If he were 
ignorant of the fact or of the unlawfulness of marriage, then, if consum- 
mation has followed, the prohibition is, in like manner, incurred. But 
if consummation has not taken place, the existing contract only is void, 
and he is not prohibited to enter into another with her, de sovo.— 
Sharfya ul-Islám, pp. 272 & 273. 
s 





* Shardya ul-Tslám, pp. 272 & 273, 
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them, and never again she shall be rendered lawful to him, 
whether he had cohabited with her or not, and whether the 
iddat was observed for a revocable or irrevocable marriage, 
or for death —Tahrir ul-Ahkém, 


CCCXCVII. «But if he was aware of both the iddat 
and unlawfulness, or was aware of only one of them, still, if 
he had cohabited with her, she shall be for ever srohibited 
to him, and he shall be liable te pay the dower: de woman, 
moreover, must observe two idduts -one for the first hus- 
band, and the other on account of the second husband — 
Ibid. 


CCCXCVIII. When a man has married a woman during 
her iddat, and pregnancy has ensued, the child, of which she 
may be delivered, 1s tu be affliated to him,—if he were igno- 
rant of its mother being in ¿ddat at the time of her mar- 
riage to him, or of the unlawfulness of the marr iage in such 
circumstances —provided that the child is born at six months 
or more from the time of consummation. The (marrying) 
parties arc nevertheless to be separated, and the husband is 
able tore thie dower mentioned in the contract, while the 
woman must complete her iddat for the first marriage, aud 
then enter into another on account of the second.” 


COCXCIX. Whena man has had illicit intereourse with 
a woman, be Is not ey. prohibited to warry her, even 
be nbturiously protligate.* . 


CCCC. But if a man should commit adultery with a 
woman who has a husband, or who is in her iddet for 
a revocable divorce, she is rendered perpetually unlawful to 
him according to the generally received opinion.* 


— me 
he ee See 


‘ ANNOTATIONS. 
cvexcix, Ifa mm had illicit intercourse with a widow, or with a 
woman who was not observing iddaf in p revocable divorce, he is not, 
without difference of opinion, prohibited to marry her, though she be 
notoriously profligate. —Mafatil. 


cece, It is declared by the doctors without difference of opinion 
that if a man committed adultery with a woman buving a husband, 
during her iddat in a revocable divorce, she is fur ever unlawful to him, 
even though he was ignorant of the fact.—Jbid 


baaa -ranma — — & - — — —— —————— EE EEE cea 








a Shardya ul-Is fain, pp. 272 & 273, 
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CCCCI. A woman who has a husband is not lawful to Leorran 
another man till after hor separation from the husband, and xN. 
the completion of her iddat, if she is liable to observe one.* Principle. 


CCCCII If a man has committed an unnatural act Principle. 
with a youth, he car not lawfully contract marriage with 
his mother, sister, or daughter, bie none of these to whom 
he may have been previously contracted: is thereby rendered 
unlawful to him* . 


CCCCHI. When a mahrim (a) has entered into a con- Principle. 
tract of marriage with a woman, knowing that it is not 
lawful for him to do so, she is for ever unlawful.to him. 
But if he were not aware of the illegality, then, though 
that contract is vitiated, the woman herself is not prohibited 
to him* (that is, he may lawfully enter into angther con- 
tract with her). 


(«.) A pilgrim after he has come within the sacred territory, 
and put on the Arám, or pilgrun’s € dress.* 


COCCIV. When a man has ‘had sexual intercourse with Principle, 
a girl under the age of nine years, and has rupturéd the 
parts,f it is unlawful for him to have further connection 
with her, but she is net released from her ties, if connected 
witlf him by marriage or slavery. If no rupture has taken 
place, the prohi bition is not incurred according to the most 
valid opinion.* 





— — — — 


ANNOTATIONS. 


eccei. According to the Nasús, as well as the gencral assent of the 
learned, a married woman who has her husband living is prohibited 
to another man, except aftereseparation from theshusband and comple- 
tion of the eddat, whether the same be observed in a revocable or 
irrevocable divorce, or for degth of the husband.—Mufatfh. 

» eecciv Itis unlawful for Aman to cohabit with his wife before she is 
nine years old, but if he has committed the unlawful act, and ruptured* 
the parts, there mugt be a separation between them, and never again” 
shall she be lawful to him (the husband), who will be liable to pay the 
fine, and her maintenance as long as she lives.—Tahrir ul-Ahkém. 


* Sharáya ul-Islém, p. 273. 


t Arab.‘ {fza; which here signifies the — of the skin between 
the two private passages of nature. 
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Completion of Number. 


By number is here meant, —First, the number of wives to 
which a man restricted, and—Sccond, the number of 
divorces which renders a woman unlawful to her divorcer.* 


CCCCY. A free man cannot have at a time 
more than four’ wives permanently married, but 
if any of these died or -was separated by the 
dissolution of marriage, then he can, if he likes,’ 
permanently marry one or more that would not 
exceed, but fill up the number (four). 


Thus the Shardya ul-Islam :— When a free man has 
filled up the number of four wives by permanent contracts, 
any in excess of that number js prohibited to him; and it is 
not lawful for him to have more than two slaves by contract 
out of the four. When a slave has filled up the number of 
four wives who are slaves, or two who are free women, or 
three, one of whom is frec, and the others slaves, any in 
excess of these is prohibited to him. But each of the two 
parties (that is the free man, or the slave,) may marry, by 
temporary contracts, as many as he pleases.”-—P. 278. 


So the Tahrir ul-Alkám :—“ It is not lawful for & free 
man to marry permanently more than four free women. It 
is not’ also lawful for him to marry permanently more than 
two slaves.: So if a free man has permanently married four 
free women, the permanent marriage of any wife beyond those 
four is unlawful, unless any of those four was separated by 
death, divorce, or the like——such as lián,t and so forth.”} 


So also the Mafglzh :— It is not Jawful for a free man to 
marry permanently more than four wives. And if one of 
them is divorced, still he cannot marry another during her 
iddat in a revocable divorce.” sg 


COCCVI. When a man has divorced one of his four 
wives, he cannot lawfully enter into another marriage con- 
tract, until she has completed her iddat, if the divorce were 
revocable. But if it were absolute or irrevocable, he may 


— — 











„as — — 





* Shardya ul-¥sldm, p. 273. 
4 Vide Lecture XVI. 
t That is‘ Khulé, Mubdrdt,’ &o., vide Lecture XVI. 
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immediately enter into a contract with another woman. Lacrurs 
And the rule is the same as to marriage with the sister of Z% 


his wife.*—Shardya ul-Islém, p, 274. . 


CCCCVII. When a'man has divorced one of his four wives Principle, 
irrevocably, and married two others, then if one of them was 
married before the other, the contract with the former is to 
be sustained, and if the coftracts were synultaneous, both 
are void.—JIbid. 

There is one tradition, however, that he has a right of choico 
(between the two), but it is weak, that is insufficiently authenti- 
cated.— Ibid. 

CCCCVIII. The free woman who has filled up the num- Principle. 
ber of three divorces is unlawful to the divorcer, antil she 
has been marricd to anothef husband, whether she was 
the wife of a free woman or of a slave.—Jbid. 


CCCCIX. And when a bond-woman has filled up the Principle; 
number of two divorces, she is unlawful to her husband, 
even she was the wife of a freeman—ZIbid. * > 


CCCCX. When a divorced woman has filled up the num- Principle, 
ber of nine divorces for the uddat,f being intermediately 
married to two other mex, she is for ever prohibited to the 
first divorcer—Ibid. 

° Irán, or Inprecation.t 

CCCCXI. Impregation is a cause of perpetual Princip, o 
prohibition of the imprecated woman (to be re- 
married to the imprecator). And such slanders of 
a deaf or dumb woman, as would occasion lián with 
regard to one not so° afflicted, has the same effect, 
though lián does not actually take place.—Jbid. 


e ANNOTATIONS. 

ecccix, A free woman thrice divorced by a husband, is not lawful , 
to him until another mùn has married her.—Mafatih. 

eccexii, If aman has been separated from his wife by lián, or impre- 
cation, she is for ever prohibited to him, according to the genergl con- 





* It is, however, abominable to marry the sister of a wife notwithstand- 
ing the latter became absolutely separated.-—Shardya ul-Zslam, p. 274, 

+ This will be explained in the Lecture on Divorce. 

t Vide Lecture XVI, wherein it is troated of in extonso. 


LECTURE 
XII. 


Principle. 


Principle. 


Principle. 


344 ON INFIDELITY. 


"On Infidelity. 
CCCCXII. Without difference ‘of opinion, it is 
not lawful for'a muslim to marry a woman from 
any class of infidels;—or one who is not a Kitá- 
biyah,—whether ‘under a permanent ‘contract or 
under a temporary one, or by right of property.— 
Tabrir ul-Abkath. 
So also the Sharaya ul-Islém :—“ It is not lawful for a 


muslin to marry a woman who is not a Kitabiyal; so 
far all are agreed.* 


With regard to the unlawfulness of a Kitabiyah, who is 


a Jewess or a Christian, there are two traditions, and accord- 
ing to the most generally received of these,*— 


CCCCXIII. A permanent marriage with either 
of them (ie. a Jewess or a female Christian) is 
forbidden, but a temporary marriage, or one by 
right of property, is lawful. And the rule is the 
sane with regard toa Majisiyah, or fire-worship- 
per, according to the most approved traditious.* 


OCCCCXIV. If one of the two spouses should apostatize 
from the Muhammadan faith before -*onnubial inter- 
course has taken place, their marriage 1: cancelled on 
the instant, and the right of dower becomes extinct if the 
apostasy is on the wife's side; but if it is on the side of the 
husband, she is entitled to half of the dower.* But,— 


— — — — — ee 
— — — — — —— — — — 


€ 


ANNOTATIONS. | 


sent of the learned. There is no difference of opinion as to whether she 
was enjoyed by the husband or not, and whether the judge bas passed 
a decree or not, she will become unlawful (to her husband) even though 
no one should hear of it.—Mafatih. . 

eccexii. According to the Nas as well as general assent, it is not 
lawful for a Muslim to marry an infidel except a Kitdbiyah.—Mafath. 

ceccxiv. With respect to a Kildbiyah there are different opinions. 
The most prevalent of which allows a man to marry her temporarily 
and prohibits to marry ter permanently.— Ibid. 





* Shardya ul-Laidm, p, 274, 
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COCOKY. If the apostasy does nof take place till after Laorvas 
connubial intercourse, the cancellation of the marriage is XIL 
‘suspentied till the expiration of the iddat, whether the 
husband or the wife be the apostate ; and no part of the dower Principle, 
abates, because the righé to it has been fully established by 


consummation.* . 


COCCCXVI. If the husband was born in the faith, and Principle. 
then apostatized, marriage is cancelled immediately, though 
the apostasy should have occurred after connubial inter- 
course; because (in this case) a return to the faith is not 
allowed.* : 


CCCCXVII. When the husband of a Kitdbiyah woman Principle, 
is converted to the Musalman faith, his marriage is un- 
affected hy the conversion, whether it takes place before or 
after the conversion.* But,— 


CCCCXVITI. Ifthe wife of a Kitábı should embrace the Principle. 
faith of Islam before the consummation of her marriage, 
it is cancelled, and she has no right to dower. „If, again, 
her conversion takes place after consummation of the mar- 
riage, the cancellation ofthe marriage contract is suspended 
till after the expiration of the iddat.* 


CCCCXIX. If one of the married couple, who were not Principe. 
Kitåbís, but belonged to a class of infidels, became a Musal- 
mán, then, if the conversion took place before’ connubial 
intercourse, the marriage would be immediately dissolved, 


v 





ANNOTATIONS. 


eccoxvii. When a husband, who was a Kitdbi, embraced the 
Muhammadan faith, but the.wife did not, her marriage will remain 
unaffected, whether the husband become a Musalmin before or after 
consummation of the marriage.—Tahrir ul-Ahkim. 

ecccxix. As respects the persons who are not Kitdébis, their mar- 
riage is cancelled by the conversion of either of the married couple to 
the faith of Is/dm,—immediately, if the conversion was before connubial 
intercourse, but not till after completion of the :ddat, if it was after 
such intercourse.—-Sharfya ul-Islam, p. 274, 


Se NR eee ee ene yee Te ey 
* Shardya ul-Islám, pp. 274 & 275, 
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Principle. 


Principle. 
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but if after that, théa the marriage will remain in suspense 
till the (completion of the) iddat; and if the other party 
became a Musalmén within the iddat, the marriage will ` 
remain in statu equo ; otherwise the contract would be 
annulled.—Tahrfr ul-Ahkém.° ° 

CCCCXX. A change of religion is a cancella- 
tion of marriage, not a ¢a/dk, or divorce. If the 
change is on the part of the wife, and it takes 
place before consummation, she has no right to any 
dower; while if it is on the part of the husband, 
she is entitled to half the dower according to the 
generally received doctrine. But if the change occurs 
after cqnsummation, the woman’s right having been 
once established, is not affected by the supervening 
event.* 

CCCOXXI. If the dower (mentioned in the contract) is 
invalid, the proper dower (mahr-i-misl) is due if cancella- 
tion took. place after consummation, and also before it, 


when half of the proper dower becomes due if the cause of 
cancellation be on the part of the husband.* 


CCCCXXIT. If no dower has-been mentioned (in the 
contract), a present is only incumbent on the Lusband when 
he has given cause for the cancellation, though on that point 
there is some difference of opinion.* 


CCCCXXIII. According to the Nasús and Ijmá, as it is 
a condition to marry an equal, it is not lawful that mar- 
riage should be contracted between unequals. The most 
correct doctrine, however, is, that it is sufficient if both 
parties be Muslims—Mafatih, ` 





* Shardya ul-Isidm, pp. 275—277, 


LECTURE XIII, 


ON THINGS CONNECTED WITH MARBIAGE—DOWER— 
GUARDIANSHIP IN MARRIAGE. 


On things connected with Marriage. 
THESE are seven in number :— 


CCCCXXIV. First.—Equality is a condition in Prieapl. 
— that is, equality in respect of Islõm, or the 
general profession of the Muhammadan religton.* 


Whether ıt 18 also a condition in respect of Jmém, or true behef, 
is a question on which there are two traditicns , but, according to 
the most notorious or generally received of these, equality im 
respect of Jslam ıs all that is required * å 


The author of the Tahrir ul-Ahkám, however, upon the 
authority of the Shaikh,,adds to Islám, the man’s ability to 
suppert the woman He says, “as to equality, the Shaikh 


has declared it to be faith, and the man’s ability to support 
the woman.—Tahrir ul-Ahkém. . 


CCCCXXV. It is lawful for a free woman to Princple 
marry a slave, or for an Arabian woman to marry a 
Persian, or for a woman of the tribe of Hashim to 
marry a man of another tribe, and vice versd,— 

_ the reverse is also lawful.* 


CCCCXXVI, Ifthe walt, or guardian, of a woman Principle. 
marry her to a person who is not her equal, she has 
a right to cancel (the contract), though such con- 
tract would be binding upon her when entered into « 
by herself.—Jbdid. 


It ia abominable for a woman to marry a profligate, and 
the abomination is aggravated by his being a confirmed ° 





* Sharéya ul-Islém, p. 278. : 


I. 


Principle. 


A 
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wine-drinker. So also it is abominable for a woman who 
is a true belicver, to marry a mukhdlif, or opposer. But 
there is no objection to her marrying a mustaztf, or one 
weak in his belief, who does not know the grounds of con- 
troversy.* e i e 


CCCCXXVIE. Second. — Where a man has 
married a woman, and afterwards discovers that she 
had been previously guilty of fornication, he has no 
right to cancel the marriage; nor has he a claim 
against her guardian to refund the dower.* 


Third —It is not lawful to court a woman during her 
iddut for a revocable repudiation, for she is still the wife (of 
another nan); but a woman who has been repudiated three 
times may be lawfully courted during (the zddat),—either 
by the (repudiating) husband or by another man, though by 
neither should it be done in direct terms.* 


With regard, again, to a woman who has been repudiated 
nine times with two intermediate marriages to other men,f 
it is not lawful for the divorcing husband again to pay his 
addréss to her, but another may lawfully do so, though not 
directly during her iddat for the first husband, or for either 
of the two others.* 


A mutaddah, or woman in iddat, for an absolute separa- 
tion (from her husband), either by Ahuld,t or by cancella- 
tion, may lawfully be courted by the husband or by the 
other man, and in express terms by the husband, but not so 
by the other.* f 


Fourth—When proposals of marriage have been made to 
a woman, and she has accepted them, it is maintained by 
some of the doctors that it is unlawful for another to pay. 
his addresses to her; yet if she should marry the other, the 
contract would be valid.§ 





* Shardya ul-Isidm, p. 278. 
ł T> Divorce in Lecture XV. 
+ Vide Khula in Lecture XVI, 
§ Sharaya ul-Lelam, p, 279, 
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COCCXXVIII. Fifth—In every case in which it is said — 
that the contract is valid, the woman is rendered lawful by 
soition to the first divorcer after she has been legally sepa- 

“rated (from the second husband), and her iddat has expired ; Priel 
and in every case in which*it is said that the contract is 
invalid, she is not rendered lawful (to, the first divorcer), 
for coition with another man is not alone sufficient (for that 
purpose), without a valid centract.* 


CCCCXXIX. Sizth—A Shighdér marriage is Principle. 

void: that is, when two women are married to two 
men with a condition that the marriage of each is to 
be the dower of the other (both marriages are void). 
But if each of two guardians should marry is 
ward to the other, and they should stipulate‘for each 
(of their wards) a known dower, the marriages 
would be valid.* And,— 


CCCCXXX. If one of the guardians should marry his Principle 
ward to the other, and stipulate that the other should reci- 
rocate by marrying his ward to him, for a known dower, 
Poth contracts would be valid; but the dower would be 
void,* (and the women éntitled to their proper dower). 


Because with the dower there 1s a stipulation for marrying which 
is not binding (on the party), and marriage does not admits of an 
option. The woman ıs, therefore, entitled to her proper dower. 
Upon this point, however, there ıs room for some doubt or hesi- 
tation. 


CCCCXXXI. Such also would be the result (a) if one Principle, 
of the guardians should marry his ward to the other and 
Ktipulate that the husband should marry such a one to him, 
without any mention of dower f 


(a.) That is, the contracts would be lawful, and the woman 
entitled to her proper dower. Further,— 


CCCCXXXIIL. If one person should say to another, “I Principle 
have married my daughter to thee, on condition that thou 
shalt marry thy daughter to me, so that the marriage of my 
daughter shall be the dower of thy daughter,” the marriage 
of his daughter would be valid; but that of the daughter of * ° 








* Shardya ul-Islám, p. 279. 
t Shardya al-Islam, p. 879. 
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Leyrves the person spoken to would be void. But if he should sag, 
Fir — —— that the marriage of thy daughter shall be 
the dower of my daughter,” the marriage of the speaker's 
da hter would þe valid, and that of the other's daughter” 
Void, e . e 
Principle. OOCOXXXIII. Seventh.—It is abominable for a man to 
enter into a contract of marriage with a nurse who has 
brought him up, and with her daughter; or to marry his 
son to the daughter of his wife by another husband, whom 
she has borne after her separation from himself. But there 
is no objection to such a contract if the daughter were the 
fruit of a marriage previous to his own, It is also abomi- 
nable for a man to marry a woman who was co-wife with 
his “mother, previous to her (the mother’s) marriage to his 
father, orsa woman who has been guilty of fornication with- 
out repentance for her fault.* 


“ Property, or one of the parties being the slave of the other, is 
not expressly mentioned by the author of the Shardya among the 
causes of prohibition im marriage ; but it seems to be assumed. 
For itis stated (at p. 48 postt) that ‘if a person should marry & 
female, thé property of several owners, and should purchase the 
share of one of them in his wife, that would cancel the marriage ;’ 
and the author had already said, in the’ Book of 7ijdrat (p. 177), 
‘that, when one of two spouses becofhes the proprietor of the 
other, the right of property 1s confirmed ; but the z-nujiat, or rela- 
tion of husband and wife, ıs not confirmed.’ Moreover, it is 
expressly stated in the Jmdmiyah Digest (p. 131), on the author. 

à ity of the Tahrir, that ‘if a husband purchase his own wife, or a 
wife acquire her husband in property, ıt ıs valid; but their mar- 
riage 18 thereby annulled.’ It would seem, therefore, that there 
is no difference between the Shiéhs and the Hanffites on the pomt 
in question.”—B. Dig., Part II, p. 38, note, : 


On Dower. 


Although the non-mention of dewer in a marriage con- 
tract, or the express stipulation therein that there shall bes 


no ‘dower, does not invalidate such contract,t yet dower 
+4 

* Sharáya ul-Islám, p. 379. 

+ Ballie’s Imámiyah Digest. 


t The mention of dower is by no means a condition (of validity) in s 
« +  gontract’of marriage. If, therefore, a man should marry a woman with- 
out ally mention of dower, or with an express condition thbt there shall 
be none, the contract world (still) be valid. —Shardya wl-leldm, p. 292.-— 
B Dig., Part H, p. 71. 
The mention of dower in a marriage contract is ngob necemary, though 
proper.—Tahrur ul- Ahkam, 4 
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pears in almost all cases as a conedmitant of marriage; Lage 
at is, whether dower be not mentioned in the contract, Or i, 
` whether it be expressly stipulated that there shali be no 
dower, the law will presume it by virtue of the contract 
itself and award it in dll cases except two or three. But, - M 

CCCCXXXIV. Ifdower has been mentioned in a Principle 
contract, it must be speçified in such a manner as to 
remove all doubt and uncertainty about the same.* 

OCCCXXXV. Dowers are principally of three descrip- Principle. 
tions (viz) j—mahr-us-sunnat, or traditional dower; mahr- 
ul-mithi (b);t or proper dower; and mahr-us-sahth; or valid 
dower. Í 

(6) Mahr-ul-mithl literally signifies ‘dower of the like or 
equals,’ that is, the dower of women equal to, or like, the woman 
contracted in marriage § 


CCCCXXXV1. Mahr-us-sunnat, or the traditional Principle 
dower, is that which the Prophet bestowed on each of his 
Wives, and is said to be five hundred dirhams, , 
CCCCXXXVII. Mahr-ul-mithl,or proper dower,} Principle 
of a woman is regulated according to her condition 
with respect to the nobility of her birth, beauty of 
her person, antl the custom of her female relatives, 
provided it does not differ from (that is, does not 
exceed) the traditional dower (mahr-us-sunnat), 
which is five hundred dirhams. 


— 





— — 





*A NNOTATIONS. 
eceexxxvi. When a marriage was contracted upon the Kurdn, and 
according to the Sunnat of the Prophet, the dower woulda be five bun- 
edred dirhoms. - Tahrir ul-Ahkám. 
oceexxxvii. In iegulating the proper dower, (mahr-ul-mithl,) regard 
is to be had to the woman's condition with respect to her beauty, nobi- ° 








* Vide Principle coooxlix and the illustration relative thereto. * i 
+ In India, the word “mith7{” is pronounced as “ misl.” The learned 
Translator of the Hidáyah has rendered “mghr ul-mithi” by “ proper 
dower ;” and the same has been adopted by Mr. Neil Baillie. 


t Vide Principle cocexxxviil. 
§ Shardya ul-Isidm, P292 et soq. 


Principle. 


Principle. 
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CCCCXXXVITE. Mahr-us-sahth, or valid dower, 
is anything which is capable of being rightly — 
(acquired or) owned (by a Musalman), whether it 
be a substance.or usufruct.* , 


CCCCXXXIX. Anything that can be owned as 
property (by a Musalman), can be assigned as 
dower, whether the same ‘be a property in sub- 
stance, or a mere usufruct.—Tahrir ul-Ahkdém. 
Hence,— 

CCCCXL. Wine, hog, and the like are not 
fit subjects of dower, such things not being property 
to a Musalman. 


CCCCOXLI. If both parties to a marriage con- 
tract, in which wine or a hog is the dower, be 
Musalmans, or the husband only be a Musalmén, 
then not the contract, bit the dower, is invalid, and 
in lieu thereof proper dower, (mahr-ul-mithl) ia 
established to the wife upon the marriage being con- 
summated. ‘ 

Thus the Shardya ul-Islém :— If béth partjos (to & contract in 
which wine, or a hog, is the dower,) be Musa(mdns, or the 
husbarid only be a Musalmdn, some of the doctors pronounced 
such a contract to be null; some maintained that it is valid, 
and the proper dower (mahr-ul-mithl) is established to the wife 
in the event of coition ; while others said that she is to receive 
the estimated value of the wine (or hog); but the scoond opinion 
is most generally received.”*—P. 290 


— — —— — — — — — 
— — 











ANNOTATIONS, 
lity of birth, and the custom of her female relatives—as mother, sister, 
paternal aunt and maternal aunt,—provided it does not exceed five hun- 
dred dirhams, but if it does exceed, it will be reduced to that amount.’ 
_ And as there are different customs in different towns in respect of 
dower, regard is to be had also to the woman's own town with reference 
to the women equal to her in age, knowledge, wealth, poverty, virginity, 
or non-virginity. In short, every description or qualification to which 
dower can be opposed is to be taken into consideration—Tabrir ul- 


Ahbk4m. 


€ 





" Shardya ul-Isldm, p. 290, 
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COOCKLIL. If two Zimmés, or infidel subjects, shoutd Lrerver 
enter into a marriage contract for wine or for a hog, it XW 
would be valid, because these are things which may be law- 
fully (acquired and) owned by them; but if-either or both ” —— 
of thom should be a Musalmdn or Musalmdns before 
possession has been taken (of such dower), the husband 
must ‘deliver its value, as the thing itself is incapable of 
being the property of a Musalmdn.* 

OCCOXLITI Marriage may be lawfully contracted for Principia 
the usufruct of a free man, that is, for service to be rendered 
by him.* i 

As the teaching of an art, or in a chapter of the Kurdn, or any Example 
lawful business, even for the husband’s covenauting to serve in 
person for a fixed period.” š 

Some of the doctors, however, have prohibited (the latter) on 
the authority of a report which ıs but weakly authenticated, and 
falls short of imposing the prohibition.* 


CCCCXLIV. The amount or quantity ot the Prat. 
dower depending upon the mutual agreement of the 
husband and wife, there is no limit to the maximum 
or to the minimum thereof, so long as it is not desti- 
tute of any legal value? 


Thus the Sharaya ul-Islám :— There are no bounds to 
the amount or quantity of the dower, but it should be that 
which is mutually agreed upon by the husband and wife, so 
Jong as it is not destitute of value, though it be very little, 
as a grain of wheat, for example; in the same manner there 
is no limit to its maximum.” ft 


So also the Tahrir ul-Ahkém :— There is no limit to 
the minimum or maximum of dower; but the amount (or 
quantity) mutually agreed apon by the married couple will 
bethe valid dower.” 


=» — — — 
— 


ANNOTATIONS. 
ccocxliii. Ifthe contract was for the usufruct of a freeman—as the 
teaching of an art, or a portion of the Kurdn, or for any other lqwful 
property,—the same is valid.—Tahrir ul-Ahkim. 
Se eee ROT ee ee ee a ee 


* Shardya wl-Isidm, p 290, 
t Shardya ul-Isidm, p. 291, 
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Spme of the doctors have declared that a dower cannot legally 
exceed (the amount of) the mahr-us-sunnat, that is, the dower 
bestowed by the Prophet on his wives ; and that any excess over. 
that amount mugt bo returned (to the husband) ; but this opinion 

tig not to be relied on.* 


Principle, CCCCXLV. Either the husband or the wife 
may be appointed to fix the amount or quantity of 
the dower: and when the husband is to do so, he 
may lawfully fix any amount or quantity that he 
pleases, he being restricted neither on the side of 
more, nor on the side of less; but when the wife is 
appointed for the purpose, she is restricted, not on 
the side of less, but on the side of more, and cannot 
lawfully exceed the dower of sunnai,f that is five 
hundred dirhams. 


If the judge, or referce, should die before fixing the amount, 
and previous to coition, some of the doctors have said that tho 
dower is*cancelled, and the wife is entitled only to a mutdt, or pre- 
sent, while others insist that she has no right to either ; but the 
first opinion is supported by traditions. Hence,— 


Principle. CCCCXLVI. Ifthe judge, or referee, should die before 
fixing the amount, and previous to consummation of the 
marriage, the dower is cancelled, and the wife is entitled 
only to a mutdt, or present. 


Lxecrurs 
XIII, 


quis: 


Principle. CCCCXLVII. Ifsubsequent to their contractof marriage, 
the parties agree upon the settlement of a dower, it is legal 
and valid. ‘ 


For the right is with them, whether the amount (agreed upon) 
is equivalent to tho proper dower,, or be more or less than the 
same, and whether the parties, or one of them, bo acquainted 
with the proper dower, or be ignorant thereof, inasmuch as the 

+ settlement of dower rested with them at the first, and it is equally 
lawful to the end.{ š 


b 
— a ——— — ⸗ 


* Sharéya ul-Islám, p. 290. 
t See ante, p. 251. 
$ Sharáya ul-Isidm, p. 293. 
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Moderation in the amount of the dower is, however, com- Lagrone 
-mendable, and it is abominable to exceed the mahr-us-sun- XIL 
nat, that is the dower which was bestowed by the Prophet 

on arh of) his wives, and which atħounted’to five hundred 
dirhams. As it is also {abominable) for a husband to have 
connubial intercourse with his wife till he has first paid her 

dower, or some part of it, or has given her something else, 

though it be a present or gift'* 


CCCCXLVIII. It is sufficient in the (assignment of) Principle. 
dower that the article (which is the subject of it) be seen, if 
produced, though it be of unknown quality, quantity or 
weight, like a heap of grain for instance, or a bit of gold.* 


If a man should marry a woman for a servant or slave, without 
boing seen or described, it ig said that a slave of medium quality 
must be delivered to her; and the same rule applies to a man’s 
marrying for a baytt, or house, stipulated for, in general terms, on 
the ground of a report by Ali Ibnu Ali Hamzah; as also to (his 
marrying for) a dár, or mansion, as recorded by Ain Abú Amir 
from some of the doctors, quoting the authority of Abú Al-Hasan, 
on whom be peace.* $ 


CCCCXLIX. It js indispensable (in marriage Principle. 
contracts) that the dower be specified in such a 
manner as to remove all doubt and uncertainty ¢a).* 


(a.) Thus if the dower agreed upon is instruction in a chapter tiustration. œ 
of the Kurdn, the chapter must be specified.* 


CCCCL. Ifthe dower is left in general terms, it Principle. 
is invalid, and the woman is entitled to her proper 
dower (mahr-ul-mithi) in the event of the marriage 
being consummated.” . 





ANNOTATIONS. 


eccel. It is necessary that the dower be fixed and specified. But if 
it is left undetermined, proper dower becomes due (to the woman) upon 
consummation, while only a present in the case of divorce before con- 
summation.—Tahbrir ul-Ahkám, a 





"4 
" Shardya ul-Islám, pp. 291 & 292. 
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CCCCLI. If a frusband should assign as the dower of 
his wife to teach her an art or a business which he does not 
know well, or a chapter of the Kurdn, of which he is igno- 
rant, such dowet is, nevértheless, valid, for the engagement 
is established on the husband’s responsibility ; and if he is 
unable to perform 4t himself, he is bound to pay the hire of 
guch instruction,* 


If, again, he assign to her as dower a vessel said to contain vine- 
gar, and it afterwards appears that its contents are wine, some of 
the doctors have maintaincd that she is entitled to have tho value 
of the wine as if it were lawful, but it is better to say that she is 
ontitled to a similar quantity of vinegar. In like manner, should 
he marry by assigning (to his wife) a particular slave, and if it 
afterwards appear that the person is free, or the property of 
another, the woman is to receive a slave of liko value as the per- 
son mentioned.* Hence,— 


CCCCLII. If a man should assign as dower a lawful 
article said to he contained in a vessel, and it afterwards 
appears that another article, which is unlawful to a Musal- 
man, is contained therein, the wife is entitled to receive from 
her husband the quantity off the lawful article which was 
assigned by him, or the value thereof. In like manner, if 
the man should assign as dower @ property which ‘subse- 
quently proves not a fit subject of dower, or not to belong 
to hita, the wife would be entitled to its value. 


CCCCLII. Jf a man should marry a woman for one 
dower pie and another openly and in public, the first 
is her dower.* 


It is lawful to marry two or more women for one dower, 
which must (in that case) be divided equally among them: 
it is, however, maintained by some that the same is to 
be given them in proportion to their proper dowers. 
This (latter opinion) is more agreeable to the general 
principles of law.* So,— 


CCCCLIV. Two or more women can be married for one 
dower, but in that case the dower is to be divided among 
them in proportion to their respective proper dowers. 


CCCCLYV. If a man had carnal connection , with a 
woman under a semblance of right, or under an invalid con- 





* Shardya ul-Islám, pp. 291 & 292, 


ON DOWER. 337 


tract, or by violence, the woman is to ‘have her proper dower Lecrons 
from him.—Maféatih. IL 


CCCCLVI. In the case of dower being named or speci- Principle. 
fied, the same becomes the woman’s property upon the 
contract being entered into,—her ownership of the whole 
— being dependent upon consummation.—Tahrir ul- 

ám. ° 


CCCCLVII. According to the most general doc- Principle 
trine amongst us,* the husband is responsible for the 
dower. If then it should perish (before delivery), he 
must make good its value at the time of its loss.f 


CCCCLVIII. If it (the dower) be found blemished, the Principle. 
wife may return it on Account of the defect.f 


But if it should be blemished after the contract, it has 
been said that she has an optiqn, and take either the thing 
itself (blemished as it is), or its value. It were better, 
however, to say that she has no title to claim its value, and 
can only take the thing itself with a compensationt (for the 
blemish). Hence— . 


CCCCLIX. If dower should he blemished after the con- Principle 
tract, she has no title to claim its value; but she can only 
take the thing itsclf with a compensation for the blemish. 


As respects the delivery,— 


CCCCLX. Dower may be partly muazjal Principle. 
, (prompt or exigible) and partly motcazal (deferred), 
or wholly exigible br deferred according as stipu- 
lated. 


ANNOTATIONS, 
eccelviii. In the case of a blemish, or defect, the dower may be 
returned, though it be not much.—Tahbrir ul-Ahkém. 
eccelx. If they stipulate that a portion (of the dower) shall be 
deferred, and the remainder promptly paid, the same is valid.—Tahrir 
ul-Ahkam. 





* So says the author of the Shartya ul-Isiém. 
+ Shardya ul-Islám, pp. 291 & 292. 
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Leem:  COCCLXL When the (payment of the) dower 
is left in general terms, it is exigible (muayal).— 
Princip Tabrir ul-Ahkám. 


If they (the married couple) leave the time for payment 
undetermined, then the specification of the amount becomes 
void, and proper dower is established, which is not promptly 
payable Ibid. 


Princip! CCCCLXII. But when a time is fixed (for payment of 
the dower), then the husband is obliged to pay it before the 
arrival of that time, whether he had coition with her or not ; 
and the woman cannot refuse her person to him, even upon 
the arrival of that time—Tahrir ul-Ahk4ém. 


So also the Sharáya ul-Islém *—If she has withheld herself 
(till the arrival of the stipulated period), a question may arise 
whether she can lawfully deny horself (till the dower is paid). To 
this question some of the doctors have answered in the affirmative, 
but others in the negative, by reason of her being bound to sur- 
ronder herself béfore the arrival of the period agreed upon. The 
latter opinion is agreeable to the principles of the law. 


Principle CCCCLXII. Ifthe dower i8§ exigible (halam or 
muajjal), the woman can refuse to surrender her 
person (to the husband), so long as she does not 
receive it.* But if the dower is mow«jal or defer- 
red, the wife cannot deny herself} (to the embraces 
of her husband). 


A woman may refuse to surrender her person till she has 
received delivery of her dower, whethcy the husband be wealthy ° 
or in straightened circumstances.* But whether she can do so 
after consummation (of the marriage) is a question that has been 
answered in tho affirmative as well as if the negative The latter 
opinion, however, is more conformable to the general principles of * 

he law, because fruition is a right that accrues as a matter of 
course from the contract.* Hence,— 


Principle, CCCCLXIV. If connubial intercourse has once taken 
lace, she cannot any longer refuse herself to the embraces of 
fier husband. 


ea N EIEN, EEEE EEE EE EIES —— 


* Tahrir ul- Ahkám. 
t Shardua ul-Isldm.-on. 292—295. 


ON DOWER. 359 


CCCCLXV. If the wife is divorced before con- Leorons 
i . ° XII, 
Fummation, (and there is no dower in the edhtract), — 
then she,—whether a free woman or a slave,—would Principi. 
be entitled to a mutát, or present (5), and not to a 
dower; but if (in the above case) she is divorced 
ofier consummation, she is entitled to her proper 
ower (mahr-ul-mithl).* 
(6.) The mutdt, or present, is regulated by the condition and 
circumstance of the husband. Thus a rich man 1s to present (his 
wife) with a quadruped, or a rich dress, or ten dindrs ; a man of 
middle tlass with five dinars, or a dress of middling valfte; and a 
poor with one dindr, or a ring, or the like, And no woman is 
entitled to a present except the woman for whom no dower has 
been assigned, and who has been divorced before consummation. 


OCCCCLXVI. When no dower has, been named in the Principle 
contract, but the husband has given something to his wife, 
and then consummated the masriage, it has been said that, 
the thing so given is her dower, and that the wife has no 
right to demand more after coition, unless it wero stipulated 
before the coition that the dower should consist of something 
olse t e 
This (2.¢., the above) is founded on an analogical exposition of a 


report, and is supported by the well known opinion (of the 
learned ).T 


In the case of dower being named or ‘mentioned in the 7 
contract, — 


CCCCLXVII. The wife is entitled to only a half Principle. 
of'it upon her being divorced before consummation, 
and to the whole thereof upon her being divorced 
after consummation, or upon the death of her hus- 
band before or after consummation. But,— 


CCCCLXVIII. When aman has divorced his wife befose Principle. 
consummation (of their marriage), she is entitled to half the 
stipulated dower (as already stated), so if the whole were 
paid in advance, he is entitled to a refund of it, if still exist- 





D 
* Vide Shardya ul-Isldm, pp. 292 & 293, 
t Sha dya ul-Isldm, pp. 202 & 263, 
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ing, or half of a‘similar to it, if the thing itself have perished, 
or half of its value, if a similar cannot be had (c).* * 


&) If there be any difference between its valua at the time of 
odirtract “and at the time of taking possession, the wife is bound 
only. for the lower of the two values, Lf, again, the identical 
substanoé remain in hey possession, but it has become injured in 
some of its gualities, as, for instance, if the dower wore an animal 
which has hecome blind of an eye, or a slave who has forgotten 
the trade in which he was instructed, the husband is in this caso 
entitled’ to half the value, and cannot be compelled to take the 
thing itself, although this decision is liable to some doubt. If, 
however, the diminution of value should arise motely ,from a 
change in the price, he is entitled to no more than half of the 
article itself, as he is also, on the other hand, entitled to the half 
of it if an increase in its value should take place from a rise in 
the market price, because no reference can be made to value sgo 
long as the actual substance remains unchanged. Where, again, 
an essential increase of the substanco has taken placo, as by 
natural growth in the case of a young auimal, or by an addition 
of fat in the cuso of a lean one, he 1s entitled only to half of the 
original ‘valug without the incrcase, and tho wife cannot be com- 
pelled to make over half of the thing in its improved condition, 
according to the best founded opinion. Further, any produce of 
the original dower, such as tho milk or young of an animal, is, the 
exclusive property of the wife, and the husband is entitied to no 
more than half of what was specified in the contract. But ıf he 
had endowed her with a pregnant animal as her dower, half ‘of 
both the animal and igs offspring would be his ; while, if instruc- 
tion in a trado were’ the dower, and he had divorced her before 
consummation, she would be entitled to half the hire of instruc- 
tion ; and if he had already instructed her previous to the divorce, 
he would be entitled to a refund of half tho hire.* : 


CCCCLXIX. Ifa person absolutely divorces his wife, 
and then remarries her during the iddat, and again divorces 
her before coition, she is entitled to half the dower.* 


CCCCLXX. If a marriage has been consummated 
Wefore delivery of the dower, (still) the right of it is by no 
means cancelled by the consummation (d), but remains a 
debt against the husband (for which he is responsible,) 
however. long or short may be the delay in its payment, 
and whether it be demanded or not.* 


© 





Lene arene 


* Shardya ul-Islám, pp. 203 & 294, 


Oy 


ON DOWER. " BR Ot 
— a? 
There is, however, another report, but that Kas bean set: Lorre 
aside or abandoned.* i Pee ee * 
(d.) Theconsummation, which is a means of establishirfe a ri 
to dower, is tho actual cortion cither naturally or against nag : 
and the right ıs by ng meañs established hy mere 
Some of the doctors, however, have maintained that if ie go 


established ; but the first opinion is prevalent.* . 3 


According to the most common and generally repeived of ' 
the two reports, — , , 

CCCCLXXI. The dower becomes the property Principi. 
(of the wife) by the mere contract, and she may 
(therefore) deal with, or dispose of, it before taking 
possession of the same.f 

CCCCLXXII. But should the husband diyorce her Principle, 
before coition, half of: it revérts to him, the other half only j 
remaining her property ; and if she should forgive him what 
belongs to her, the whole would be his.f 

Such also would be the case 2f the person who has power 
to contract the woman in marriage,—that is, if her guardian, 
as a father, or paternal grandfather, should fofgivet (the 
husband the portion of the dower to which the wife is enti- 
tled} So,— 7 

CCCCLXXIITI. The father and paternal grandfather may Principle, 
forgive (the husband) part of the dower, but neither of them 
can give up the whole f 

Some of the doctors have alleged that this power belongs ° 
to every person who has authority to contract a woman in 


marriage.t — _ 


— — — — 





i ANNOTATIONS. 
eccclxxi. In the case of dower being named or specified, the woman 


becomes the owner thereof merely upon the contract being entered into, 
her ownership of the whole not being dependent upon consummation.— 
Tabrir ul-Ahkám. 

A woman is competent to dispose of her dower (even) before posses- 

sion, by sale, gift, or in any other way that she pleases, — Ibid. T 
eccelxxii. If thg husband divorced his wife before consummation, he 

is entitled to the refund of half of the dower; while before the divorce 

the whole is established to her.—Jbid. i ° 


—r — — — ga ⸗ 
* Shardya ul-Islém, pp. 293 & 294. 
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- CCCCLXXIV.. The husband’s guardian, how- 
ever, has no legal power to give up his ward's right 
(to half the dower) in the event of a divorce” (previ- 
ous to consummation). 


Because he is appointed to take care of the interests of his ward, 
who can have no possible benefit from the forgiveness* (that is the 
abandonment of his right). . 


COCCLXXV. An adult and discreet woman is compe- 
tent to excuse her husband from paying the whole or any 
part of her dower. And so is her wali, or guardian, who hás 
power to enter into the contract. Such remission by the 
guardian becomes, however, valid only in the case of the 
female being a minor (whether a virgin or a thayyibaht), and 
the wali being her father or paternal grandfather.—Tahrir 
ul-Ahkém. 


And, when either the wife has forgiven her half, or the 
husband has forgiven his half, in neither case does the right 
of property pass out of either person by the mere act of for- 
giveness, for that is only a right of which the transfer does 
not take place without possession.* , 


If, indeed, the dower were a debt against the husbaud, or if it 
should happen to perish in the hands of the wifu, mere forgiveness 
of the fosponsibility would be quite sufiicient, because it vonld 
be a release which does not require even acceptance according to 
the most correct opinion. But a taugible property (ma/), for 
which a person is liable, cannot be transferred by mere forgive- 
ness, or by anything short of actual delivery.* 


CCCCLXXVI. If a woman exererate her husband from‘ 
the dower, and he then divorces her before consummation, 
he has a claim against her for half the dower: such also is 
the case, if he should enter into a Khulá with her, 
before consummation (e). This is by general agreement.* 


j (e.) That is, if she bargain with him for release from the mar- 


riage tie, in exchange for the whole dowor, and then he divorces 
her before consummation, he should have recourse against her for 
a refund for half of it.* 








i 


* Shardya ul- Ielom, pp. 295 & 296. 
t A Thayyibah is a woman who has had connection with a man, 
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,» ,CCCCLXXVIL Ifa woman makes a gift to her hnsband Leerme 
' ofhalf of the dower diffusively, and he then divorces her ZE 
before coition, he becomes thereby — —— of the remain- 
ing (half also), but hag no further claim against her, whether Principle, 
the dower was a debt, or something specific, because the gift 
comprehends all that she had any right*to.* 


CCCCLXXVIII. Ifa person marry a woman, assigning as Principle. 
her dower some property pointed out, but of unknown weight, 
which perishes before her taking possession, and the wife 
releases him from it, this is valid. As also where he has 
assigned her a dower, that is invalid, and the wife being in 
consequence entitled to her proper dower, releases him from 
it, or in part, such acquittal is valid, although the amount 
thereof is yet unascertained, If, however, a wifo should « 
exonerate her husband of the proper dower, before coition, 
such acquittal is invalid; her right to it not being yet 
established. 


Because this is merely the,cancelling of a right whish in law is 
not affected by the ignorance of the amount.| ° ,. ° 
CCCCLXXIX. When anything is stipulated Principle 
for jn a contract of*marriage which is contrary to 
law (/), the condition is void, but the contract valid 
together with the dower. ‘ 


— —— — ——— 
ANNOTATIONS. 

cccclxxix. Ifin a contract of marriage such conditions are stipulated 

as are repugnant to what the law provides, the same would be void. 

"For instance, if the husband should stipulate in the contract that he 

shall‘neither marry another woman, nor shal! take a female slave (for enjoy- 

ment), and that he shall neither supply her with maintenance nor make 

e her the participato? of his inheritance, the contract shall be valid (but the 
conditions void). While, on the other hand, if he should stipulate that 
he will marry another wife, or take a female slave (for enjoyment), ande 
accompany her (the forrfter wife) to a voyage or journey, or will give her 
maintenance, such Condition is valid, as it is not repugnant to (law and) 
the contract, according to the general assent of the Learned,— Tabrir 

ul-Ahkám. 
® 





* Shardya ul-lslám, p. 295—297. 
t Shardya ul-Islám, p. 294. 
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(f) As, for example, that the husband shall not 
XU, another woman during the lifetime of the wife with whom the ` 
— is made, nor privately entertain a ‘woman as his consu- 
ne, ° , : 


In like manner, ifthe husband should stipulate that the pay- 
ment of the dower stall be made at a certaiu time, and that in 
the event of failing to make the payment (as stipulated), the con- 
tract shall be null, both the contract and dower ake binding, aud 
the condition is void.* 


If it bo stipulated in a contract of marriage that the husband 
shall not take away his wife from her own city or village, it has 
been said that such condition is binding, and there is a tradition 
to that effect.* 


Principle. © COCCIXXX. If he (the -husband) should stipulate a 
certain amount of dower in the event of taking her away to 
his own country, and somewhat less if she does not accom- 
pany him ; and if after this, he attempts to take her away 
to an infidel city or village, she isnot bound to comply, but 
is (nevertheless) entitled to the higher amount of dowor. 
If, on the other hand, the removal is to a Musalman cit 

. or village, the condition is binding, (on her), though this 
is liable to some doubt.* ‘ . 


Principle. CCCCLXXXI. If a guardian contract her female 
ward for a sum smaller than her proper dower, 
: the dower so fixed is valid. 


Thus the Shardya ul-[slám :— If a guardian contract 
her female ward for a sum smaller than her proper dower, 
some doctors have alleged that the dower is null, and that. ` 
she is entitled to the proper dower. Others have asserted 
that the appointed dower is valid, and this doctrine is the 


most approved.’ t ; 


Principle. COCCLXXXII. The walés, or guardians, of infant girls or 
4nsane females can lawfully receive their dowers, and ¢hus 
their husbands may be exonerated. But neither the father, 
nor any other person, can receive the dower of an adult and 
discreet, famale.—Tahrir ul-Ahkim. 


y 
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* Shardya ul-Isldm, p. 294. 
+ Shardya ul-Islám, p. 296, 


ON GUARDIANSHIP IN MARRIAGE. 365 


OCCOLXXXIII, Tf one should contract his infant son in Lacrves 
marriage, and the child has property of his own, he is Hable XIL 
for the dower. If the child is poor, the obligation forthe ` 
dowér rests on the father, and in the event of his death, the Principle. 
same must be discharged out of the whole of his estate, 
whether the child should arrive at maturity and become 
wealthy, or $ before it.*, Consequently, — 

CCCCLXXXIV. If the father should have ‘paid the Principle, 
dower, and the youth should come to maturity, and ` 
then divorce his wife before coition, the son, and not 
the father, has a right to reclaim half (the dower) -;—this 
(payment by the’ father) being considered as’ a gift to 
the son,* 

On Guardianghip in Marriage. + : 

CCCCLXXXV. No person except a father, a Principle, 
paternal grandfather in any stage of ascent, a 
mother, an executor, or a*judge, has authority to 
contract another in marriagef. e o 

The above general rule is particularized and qualified as 
follows :— i g 

CCCCLXXXVI. Tho authority of a father and paternal Principle, 
grandfather over a minor girl is established even though she 
should have lost her virginity; and, according to the more 
approved of the traditions, she has no option {of cancelling 
the contract) after attaining majority.t 

In like manner,— 

CCCCLXXXVII. Should a father or paternal grandfather Principle 
contract a buy in marriage, the contract would be binding on 


— — — — — — — — — — — 
— —— — — — — — — 


e ANNOTATIONS. : 

eccelxxxy, cecelxxxvi. In marriage, the guardianship of a father 
and paternal grandfather, how high soevever, is, without difference of 
opinn, established with respect to a minor child; whether it be malg 
or female, an idiot, or insane from infancy.— Mafatih. 

The father or grandfather of a female, who is a minor or insane, is to 
act as her guardian (wali), whether the female is a virgin gr has lest 
her virginity by coition or otherwise.—Tabrir ul-Abkém. 

@ 


ò————— ————— RA PE ETT TT —— ———— A e — — — 


* Shardya ul.Jsidm, p. 296. 
t Shardya al-Islam, pp. 268 & 264. 








LROTUR 


Principle. 


Principle. 


Principle. 


366 ON GUARDIANSHIP IN MARRIAGE. 


him, and he would have no option after attaining puberty 
and discretion, according to the most prevalent opinion.* 


* But whether their authority in marriage is established 
over a virgin who is discreet, is a question on which there 
are several traditions: according to the most generally 
approved of these, their authority over her is at an end; 
and it is established that she is competei to contract 
herself in marriage, permanent or temporary ; and if either 
of them should enter into a contract of her marriage, the 
same would not be effectual without her assent.* Hence,— 


f 
CCCCLXXXVIII. Neither a father, nor a dfather, 
has authority over an adult and discreet virgin, who herself is 
competent to enter into a marriage contract ; and if they, or 
either of them, do contract her in marriage, the efficacy or 
the validity of such contract would depend upon her assent 
or ratification. x 


CCCCLXXXIX. If her (the adult and discreet virgin’s) 
Vector should refuse to marry her to an equal, when 
esired by her to do so, there is no deubt that she may con- 
tract herself even against the will of both (the father ‘and 
grandfather). And they (the father and grandfather) have 
no power over a thayyibah who has attained puberty and 
discretion ; nor even over an adult and discreet male™ 


CCCCXC. Their power, however, is fully established 
over insane persons (infant or adult), and none of them has 
any option after restoration to reason.” 


— — — — 
= p 


e 
ANNOTATIONS. 


ececlxxxvili—ccccxe. Without difference of opinion, neither a {ether 
fhor a grandfather, can force an adalt and descrect girlf to be — in 
marriage, even though she be a virgin but discreet. But if she is under 
age, they can force her to marry, whether she be a éhayysbahf or virgin, 
or one ofsunsound mind.— Tahrir ul-Abk4m. 
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* Sharáya ul-Islám, pp. 263 & 264. 


A Thayyibah (or Sayyibah, as pronounced in India) is a female who 
ba had connection with a man, 
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COCOXCI. A master may contrast his female slave in imorvuns 


iage, whether she be a minor or major, sane or insane, ZHL 
and she has no option in the matter. The rule isthe same... 
also in the case of a male slave.* Principle. 


$ a 


" According to the ‘most approved tradition,— 


. CCCCXCII. ‘An executor has’no authority in Principle. 
marriage, even if it were expressly given by the 
testator. But an executor may contract a person 

in marriage, who, though arrived at majority, is 
deficient in understanding, when there is any neces- 

sity for contracting him or her in marriage.* 


CCCCXCIIT. In marriage, the judge has no Principle. 
authority over a person ‚who is not adult, nor over 
an adult who has‘discretion. But his authority is 


— ee — 





a 
ANNOTATIONS. 


eceexcii. The most approved doctrine is, that an execufor cannot act 
as a guardian in marriage, not even if the father had authorized him to 
do so,—whether the misé-hlaihi (or the person in whose favor the will H 
is made,) be a male or a femàle, or whether the (testator’s) daughter be 
an infant or adult, or whether the father had or had not fixed a 
husband for his infant daughter. Au executor, however, can cofitract in 
marriage one who is of unsound mind and required to be married.— 
Tabrir ul-Ahkim. + 
cceexciii. On failure of both the father and grandfather, the Judge 
(Hékim) is the wali, or guardian, of an insane person: he should con- 
' etract him or her in marriage, if it is considered advisable.—Tahrir ul- 
Abkam. 
The Shaikh has said that by ‘ Hákim ’ is here meant the Imdm, or his 
, delegate. —Zbed. 
The Hakim cannot, however, be the wali or guardian of an infant girl 
(in the matter of marriage).—Jbid. ⸗ 


An insane person canuvt be contracted in marriage, except when 
nocessary—-as on his going after women,—but nevertheless his lucid 
interval must be waited for, when he will be given in marriages— bid. 


Ruch also is the case with a person who has white leprosy.—Zbid, 
a 


Q 





* Shardya wl-Islám, pp, 268 & 264. 
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Ixos fully established with respect to a person who has 
—— attained majority without discretion, or one on whom 
a defect in understanding has supervened, and mar- 

riage is for his‘or her benefit.* ‘ 


The person who is incompetent to perform any civil fanc- 
tion on account of & defect in understanding, is not allowed 
by law to marry; if he, nevertheless, does marry, the con- 
tract is invalid. The Judge (Hákim), however, may per- 
mit him to marry upon a proper dower, either selecting or 
without selecting a bride for him.—Tahrir ul Ahkũm. 


Principle. CCCCXCIV. In marriage, a mother has no 
power over her own child. Nevertheless, if she 
enters into such a contract for her son, and he con- 
sents to it, the contract is binding upon him; but if 
he is averse, then she is responsible for the dower.f 


On the above point, however, a doubt is entertained, and 
the question for liability is sometimes held to depend on 
her - sought for the appointment of agency from her 
son. 


Principle. CCCCXCYV. Save and exoept the father and 
paternal grandfather, none of the lineal relatives—a 
brothér or paternal uncle, for instance,—can force’ a 

i girl to marry.—Tahrír ul-Ahkám. 


Principle, CCCCXCVI. When a stranger has contracted a 
person in marriage, (the validity of) the same depends 
upon the permission of the party for whom the con- 
tract is entered into.f 


Some, however, have said that the contract is valid; but the 
first opinion is the most approved.t 


— — — — eee — — 
— — — 





& 
ANNOTATIONS. 
ececxciv. ‘The mother has no right of guardianship in marrisge,— 
t Tahrir ub Ahkâm. 


— ——— —— — 


* Shardya ul-Jsidm, pp 263 & 964, 
t Shardya ul-Isldém, p. 266, 
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CCCCXCVII. A woman edilp and disereet can —— 
not only marry of her own accord and authority, bat — 
" appoint an agent to contract her in marriage, and can principle 
herself act as an agent in another's mprriage. 


Thus the Shardya wl-Islam :— In a contract of marriage 
fall regard is to be had to the words of & female who is of 
mature age and discrect, so that she is quite competent to 
contract herself, or to be the agent of another in giving 
— either to the declaration, or to the acceptance,”— 

. 266, 


So the Tahrir ul-Ahkém :—“An adult and discreet 
female can, of her own authority, contract herself in mar- 
riage.” $ 

So also the Mafétth :—“ It is not required that the par- 
ties entering into the contract be both males, since with 
us, a contract entered into by a femalc is valid, whether it be 
done in person or through an agent (waktl).” 


COCCXOVITI. When an adult and discreet female has Principle 
given a general appointment to an agent to contract her in 
marriage, he cannot marry her to himself without her (special) 
pernijssion.* ae 

And though she should appoint an agent expressly 
to marry her to himself, it has been said, on the author- 
ity of onc report, that such an appointment would not bo 
valid. The more approved doctrine, however, is in favor of 
its validity.* 

CCCCXCIX. Ifa paternal grandfather should marry her Principle 
fo the son of another son of his than to her own father, the 
marriage would be lawfill.* 


D. If a woman is contracted in marriage by her guard- Principle. 
ian without her proper dower, or for less than her proper 
‘dower, she is competent to object to the contract. 


Thus the Shardya-ul-Jslém :—“ Whether a woman who is con-® 
tracted in marriage by her guardian without (that is for less 
than) her proper duwor,t can object to tho contract, is a question 
on which there is a difference of opinion; but according tq the 
most authentic doctrine, she is competent to object.”* i 


PEE IE AAAA 
* Sharåya ul-Islim, p. 266. 


t Seo Proper dower or Mahr-i misl, in Lecture XIII, 
Zl, 


Principle. 


Principle. 


Principle. 
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DI. Ifa girl ig* contracted in marriage by any 
person other than her father or paternal grandfather, 
whether the person be nearly or remotely related ` 
to her, the contract cannot. be operative unless sub- 
sequently allowed, or assented’ to, by herself, even 
— the person were her brother or paternal 
uncle.* ‘ 


DII. In the case of a virgin, the assent is inferred from 
her silence when the matter is propounded to her; but a 
woman who is not a virgin must be put to the trouble of 
expressing her assent by actual speech.* 


DIII. If the person contracted, (in marriage) be a female 
slave, the validity of the contract depends upon the assent 
of her master: if she is not æ slave but under puberty, and 

x father or paternal grandfather allows the contract 
entered into by her), the same is valid.* 


DIV. An infidel, whether he be an alien enemy (hurbé), 
or an alien tubutary (zimnif), and whether he be virtuous 
according to his own persuasion or not, cannot be guardian 
of a Muslvmah—Tahrir ul-Ahkám. 


DV. When a guardian is au infidel, he has no author- 
ity over his ward; and if the father be an infidel, the 
authority is established in the paternal grandfather, so also 
when the father is insane, or falls into a state of temporary 
stupor. But on the removal of the impediments, his (the 
father’s) authority revives.* 


— a =s vomas — — 
— 








— eel 


ANNOTATIONS. z 


dii. An adult woman in general is 1eyuired to give her assent or 
consent; for a éhayyzbah, in particular, it ismevessary to give her assent by 
the utterance of words; but, as regurds a virgin,-her silence is sufficient, 
(for the purpose), provided the same be not frum disgust.—Tahrir ul- 
Ahk4m. 


dv. If the father be an infidel, insane, or slave, the guardianship 
devolves on the paternal grandfather, if he is free from such defecte, 
But if the defect is removed from the futher, his guardianship shall be 
restored to him.—Jbid. 
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* Shardya ul-Islum, p. 265. 


d ON GUARDIANSHIP IN MARRIAGE. . $71 . 
DVI. Profligacy of a walt does not déxtinguish his guard- Leoreas 
ianship. Such also is the case with a blid — xu. 
"one following a low profession—as of a door-keeper, a __ 
sweeper, a barber, and weaver —Tahrir ul-Ahkám. Principle. 


DVII. A dumb person does not loge his guardianship Principle. 
= a signs made by him can be W derstood. a 
ul- ám. ' 


It is becoming and proper for a woman, whether she be 
a virgin or not, to authorize her father to enter into the 
marriage contract (for her), and if she has neither a father 
nor a paternal grandfather, then to appoint her brother 
to act as guardian (in such matter), giving her confidence 
to tho eldest when she has several brothers.* e 


So also the Tahrir ul-Ahkám :— When a girl is adult 
and discreet, none at all has a right to be her guardian. 
Nevertheless, it becomes her to tåke permission of her father, 
and in his default to appoint her brother as a waka, or . 
agent; and, if there are two brothers, it behoves her to 
entrust the matter to the eldest brother.” 


DVIII. If the father should select one husband, and the Principle 
paternal grandfather another, the husband whose contract 
wał first in date is preferred, and the contract of the other 
is void. But if both contracts should take place simulta- - 
neously, then that which was entered into by the grandfather 
is prefcrred, and not that entered into by the father.* 


. DIX. When the guardian of a female has married her Principle. 

to a person who is insane, or a eunuch, the marriage is valid ; 

but after attaining majority she has an option (to confirm 

or cancel the marriage).” So, also, - 
DX. When the guardian of a boy has married him to principle, 

a female having any of the defects which are the causes for* 

cancellation of marriage,f (he has a like option on attaining 

majority).* 


q 
* Shardya ul-Islám, p. 265. ’ 
t See the Defects which are causes for cancelling marriage, 


Principle. 


Principle. 


372 ON GUARDIANSHIP IN MARRIAGE * 


DXI. When the'.fathers of two young children have 
contracted them to each other in marriage, the contract is 
binding on them. And if one of them should happen to die, 
the other would be entitled to participate in the deceased's 
inheritance.* ' 

DXII. Should any other persons than the fathers of their 
children contract them in marriage, and one of them should 
happen to die before arriving‘ at majority, the contract 
would be void, and both dower and the right of inheritance 
would fail.* 

DXIII. If, again, one of them should allow the contract 
on attaining majority, it would be binding on that person; 
so if he or she should (subsequently) dic, the share of the 
other in the deceased's estate must be reserved. And if such 
other, on ‘attaining majority, allow the marriage, he or she 
must then be sworn that the marriage has not been allowed 
from greed of the inheritance, and inherit (the portion 
reserved); while if the persan, who has not allowed it, should 
happen to die, the contract would be void, and the party 
would’ hawe no right to (share in) the estate of the deceased.* 

DXIV. If each of an elder and younger brother of a 
female should select a husband (for her), she should adopt 
the choice of the elder brothert ° 

DXV. If both brothers were appointed her agents (to 
contratt her in marriage), and they shorld contract hef to 
two different men, the contract first entered into would take 
effect ; yet if the man with whom the second contract was 
entered into had connubial intercvurse with her, and she 
become pregnant in consequence, the paternity of the child is 
attached to him, and he is liable for her dower, though the 
woman must return to the man with whom the contract 
was previously madet But,— 

DXVI. If she had never given authority to either of 
them (i.¢., the brothers) to enter into the contract, she may 
approve whichever of the contracts she pleases, though it 
is better that she should allow that which is entered into 
for her by the elder brother.t If, however, before (expressly) 
allowing either of the contracts, she has connection with one 
of the husbands, the contract with him is binding on her.f 





* Sharéya ul-Ialdm, p. 268. So also the Tahrir ul- Ahhdm, 
t Shardya ul-Isldm, p. 265. 


LECTURE XIV. 





ON TEMPORARY MARRIAGE, AND CAUSES BY WHICH 
PERMANENT MARRIAGE MAY BE CANCELLED. 


Temporary Marriage. 
DXVII. Temporary marriage (mutá) is contract- Principle. 
ed for a fixed time or period,—as for a day, month, 


or year, or for any other fixed period..~Tahrir 
ul-Abkam. ` E 


Temporary marriages are permitted hy the Muhammadan 
religion,” because they were permitted by the law, and there 
is nothing to show that the permission was eyer abrogated. 

+ 


DXVIII. The pillars or essentials (of a tempo- principle. 
rary marriage-contract) are four: the form,—the ' 
subject,—the period;—and the dower.T 


OXIX. As regards the form of the contract,— Principle. 
it is the expression, appropriated by law, of the a 
declaration and acceptance by which it is consti- 
tuted.f Hence, — 


. DXX. Declaration and acceptance constitute one of the Principle. 
essentials of temporary marriage. f 


~- — e — 





- — 
— — — — ——— 


ANNOTATIONS, 


dxx dxxi. It is necessary that there should be a declaration by® 
saying —“ zawwajtu-ki,” or “ankahtu-ki,” or “‘muttatu-ke” (I have 
married thee) for such a period and for such dower, and also acceptance 
indicating consent (of the other party).—Tabrir ul-ALkám, + ; 


y e 
* That is, tho religion followed by the Shiahs, and not that followed by 
the Sunnis, who do not admit the legality of a temporary marriage, 
t Shardya ul-Isldm, pp. 279 & 280, 


374 g TEMPORARY MARRIAGE. 


DXXI. The proper terms expressive of declaration 
are thee— zawwajtu-ka,* muttatu-ka and ankahtu-ka 
(I have married ,thee);” by any of these, declaration is 
effected, and by none other (aì than any of these can the 
contract, be made.t 

(a) Such as “tamitk (owning), hibah (gift), or tdrah (lease)."+ 

DXXII. Acceptance is an expression indicative of assent 
to the declaration ;—as “I have accepted the nikáh or mutá ;” 
or if it is shortened by saying—‘“1 have accepted,” or 
“I am content,’ the same would be valid.t 

If it be commenced with acceptance by the man saying 
“tazawwajtu-ki (I have married thee),” there would be a 
valid contract.t 

DXXIII. It is, however, necessary that both declaration 
and acceptance be expressed by words in the past tense.” 

For, if a man were to say, “ akbalu (I do or shall accept),” 
“ areé (I am or will be content),” there would be no contract ; even 
if ho used she words intending that they should be understood in 
an initiatory sense.f 

It has, however, been said that, if the man were to use the 
expression “ atazawiju-ki (I do or will take thee to wife)” fos such 
a period, at such a dower, with an initiatory intention, and the 
woma should say “zuwwajtu-ka (I have married thee),” there 
would be a yali marriage. So also if she were merely to Bay, 
ét af 

yes.”t 

As regards the subject of the contract, — 

DXXIV. According to the more general of the, 
two traditions, it is a necessary condition that the 
wife be a Muslimah, or a Kitabiyah,—that is a Jewess 
or a Christian, or even a Majúsíiah (a fire-worship- 
per); and the husband restrain her from drinking, 


_wine and (other) unlawful practices.f 


— — — — —ws — — 








ANNOTATIONS. 
dxziv, As respects the wife, she should be a muslimah, or Kitdbiyah. 
There is, however, a difference of opinion with respect to Majtsiah.— 


Tahrir ul-Abkam. 


% 





d 


* Literally, “ I have united (myself) with thee.” 
t Shardya ul-Islém, pp. 279 & 280, 
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DXXV. In the muéé form, a „Musalmán woman wv 
cannot marry any but a Musalmén; nor is it sw 
` lawful for a muslim to enter into a contract with an Principia 
idolatress.* . 


It is not also lawful for one who is straight and strict 
in his own belief to contract with one ‘of a sect notorious 
for enmity,—such as a khanyi.* 


A slave is not to be taken to wife in the mutá form by a 
man who is already married to a free woman, except with 
her consent: consequently such contract, if entered into 
without her consent, would be void. Such also would be 
the result if a man should, without his wife’s congeht, marry, 
in the muta form, the daughter of her brother or sister.* 


DXXVI. Those relations by affinity who are Principle. 
unlawful in permanent marriage are also unlawful in 
temporary marriage.—Tahrir ul-Abkam. 


It is proper, though not a necessary condition of validity, 
that the woman (who is the subject of the contrast) should 
be a true believer (muminah) and chaste, and that due 
inquiries be made into her conduct, if there be any suspicion. 
If the woman is adulterous or addicted to fornication, it is 
abominable to enter into the contract with her; and, if she 
hag, committed such an act, she should be prohibited from 1 
repetition of the same.* : 


It is also abominable to marry in the mutá form a virgin 
who has no father; and if one should do bo, he ought to 
refrain from connubial intercourse with her: still that is 
not actually prohibited.* 


As respects dower,— 


DXXVII. It (i.e. dower) is an essential ebndition Princaple, 
of the contract in the mutd form; and upon failure 
of this, the contract itself is void.* : 


— — A 
-e — — — 


ANNOTATIONS. 
dxxx. According to Nastis, as well as the general assent of the 
Learned, mention of dower is necessary in a temporary marriage, Without 
which the contract is void.—Mafatih. 











* Sharaya ul-Isldm, p. 280. 


Principle. 


haai Lad 


d 
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DXXVIIL. It is algo, a condition that dower be something 
owned or possessed, and known by measure, weight, — 
tion or description, though it be left to be determined by 
mutual agreement of the contracting parties, whether it be 
much or little* (53. , ‘ 

(b.) Even so littlesas a handful of wheat, and it becomes bind- 
ing (on the husband) by virtuo of the contract.* 


DXXIX. The law puts no limit to dower, but 
whatever may be agreed upon by, and between, the 
marrying parties, the same—be it little or much— 
is valid (dower); with this condition, however, that 
the quality or amount must be known by measure, 
weight, jnspection or description, and that it must 
be property.f{—Tabrir ul-Ahkam. 


Consequently, - 


DXXX. If the contract’was made for a dower which 
is not known and not seen, or that which could not legally 
be the property of the man, the contract is void.—Jbid. 


DXXXI. The dower is to be paid upon the contract 
being entered into.—Ibid. : : 


DXXXII. If the man were to make to the woman a gift 
of the term (that is, to waive his right to her altogether) 
before coition, he would be liable for half (the dower) ; while 
if coition should have taken place, the (whole) dower is 
confirmed to her on condition of her keeping the term (and 
adhering to him till its completion), but if it is not com- 
pleted, the man is entitled to deduct a proportionate part of* 
the dower.* 

+ 


— 
⸗—— — — — — = m — ⸗ 





ANNOTATIONS. 


e dxxxii. If the fixed term (of the duration of marriage) is given 
away (to the woman) without coition, half of the dower is dropped ; but, 
if eoition has taken place, the whole of the dower becomes due. 
Tabrir ul-Abkam. 


Se er Re ee —— 


* Shardya ul-Islám, pp. 280 & 281, 
t See ante, p. 353. 


A POR CaMPsiAadd KANRIALOE gh? 


DRE If it tara out that there was a doleo ih | 
the dither by its appearing thet the woma : 
has husband, or she is the sister or mother of the}! 
man's y married) wife, or anything similar which ig Frya bwi 
one afiho causes for cancellation, then, # no evition has , 
taken place, she has no right ‘whalpver to dewar; and if she 
has received it, the same becomes the rig t of the man who 
ean demand (of her) the refund thereof. 


DRXXIV. But if the defect does not transpire till after Princigh. 
connéction has taken place, the woman is entitled to retain 
whatever portion of the dower she may have received, if she ‘ 
was ignorant of the existence of the defect, otherwise she is 
bound to refund it. 

Thus the Shardya uwl-Islém:— “But if the defect does not 
transpire till after connection has taken place, the woman is 
entitled to retam whatever sho may bave received, and tho man 
is under no obligation to deliver the 1ematnder . yet ıt were better 
to say that, im the event of hor having been ignorant of the 
existence of the cause of cancellation, she 18 entitled to retaih 
whatever portion of the dower she may have received, and that if 
she were cognizant of the defect in the contiact, she 1s ‘bound to 
refund.”* 

DXXXV. There is no maintenance for a wife married Prodipe 
in the muté form, nor is a habitation to be assigned to her.— . 
Tahrir ul-AhLdm. p 

Itꝰ lud down by Allamah Hilh, that when the period of 
muid has passed away and no coition has taken place, it 18 unlaw- 
ful for the man to cohabit with the woman without entermg into 
a fresh contract, whether the prevention was on the part of the 
wife or the husband himself, and if the wife had prevented him 
for the (whole) period, still the husband has no nght to demand 
a period in lheu thereof, buf if he has delivered the dower to her, 
he can claim the refund thereof —Zahrir ul-Ahkam. i 

DXXXVI. Neither witness nor publicity is necessary in Principle, 
a muté marriage—Ibid. 


‘DXXXVII. The" (fixing of a) period or time is 7ywip. 
A necessary condition of the mufaé or temporary 


fa 







i A — — 


ANNOTATIONS. 
dxxxvii. According to general assent, it is necessary thaf in a 
tamporsiy marriage the period be mentioned, or §xed —-Mafatth. 








* Shardya ul-Leldm, p. 281, a 
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wose contract of marrtege; so that, if there is no mention ' 
— ofa time, the contract would become permauegt.* 


The (determination of the) extent of the period is ene : 
(entirely) to the parties who may, prolong or shonen, it to 
a year, & month, or a day: it is only necessary that some 
limit be distinctly specified, so as to guard the period from 
any extension a Ger Even if me — shortened 
to an of a day, the contract wo wful spro- 
vided tat ita limit is distinctly known.* — 


As, for example, by the declining or setting of the sun.* 
If thaman says “once,” or “twice,” and does not confine 


this within a fixed time, the contract would not be valid 
(as a mutá), but would become’a permanent one. 


Prisopl. DXXXVIII If a contract were made in the above 
manner, it would be held to be permanent ; while if the acts 
were brought within the compass of a particular time, the 
contract would be valid as a mutá or temporary one.* 

It is also lawful to specify a month to commence immediately 
after the contract, or at some mterval from it. If mentioned * 
generally, the month next to the contract 1s to be understood.* 

Principle. DXXXIX. If a man should abstain from her until a 
a part of the specified time has expired. that is to be 
dedugted from the contract, but, nevertheless, she is entitled 

to her full remuneration, that is dower.* 








ANNOTATIONS. 


In this (mutd) contract, it is necessary to mention the known period 
and fix the dower As regards the period itself, there is no limit to it, 
whether it should be long or short, the determination thereof depends 
upon the consent of the parties ;—but dt is necessary that the same 
should be fixed (by them). Ifthe period is mentioned indeterminately, 
the contract is void according to the more gorrect of the two opinios: 

t pome, however, say the contract become permanent.—Tahiir ul-Ahkm. 

dxxxviii, In respect of muté, it is related in a tradition by Tonu Bin 

Tughlib, that if a man should say (toa woman) “T take thee to wife 

; by way of multé,” and then if she should answer “yes,” she becomes 

his wife; or if the guardian of a woman or the woman heréélf should 
fae 











* Shardya w-Zelém, pp. 280 & 281. 
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ee, ° O 
Whore are eight rule of the mută contract Xa- ERER: 


e K pm 
DEL. First.—When the term and dower both ` — 

have been mentioned, the contract is valid; bat if Pris? 
there f& a failure in respect of the dower while the 

term is mentioned, the contrast is veid; but if there 

is a failure in respect of the time (while the dower 

js mentioned), the contract, though reckoned void as 

a mutá, is valid as a permanent marriage.® 


f 

DXLI. Second.—Every ogndition stipulated for Precipl. 
in this contract must be mentioned together with 
the declaration and acceptance, and no effect can be 
given to any stipulation previous to the contract 
unless the same be repeated at that time ; nor to 
any condition hereafter made. As regards, however, 
the condition that has been mentioned in the cop- 
, tract, there is no necessity for its repetition after it.* 
Some of the doctors, however, are of opinion that the condition 


should be repeated after thg contract. But this is far from being 
correct, * the 


DXLI. Third.—According to the — Principle. 
opifion, an adult and discreet female may contract 
herself ina mudd marriage, and her guardian has no 
rigat to object, whether she be a virgin or not.* 

ut,— 


+ 





— — 


e 
ANNOTATIONS, 


say “I have given to thee the enjoyment for this,” and should not 
are any particular time, marriage would be permanently contracted. 
nd this is evidence that permanent marriage máy be constituted by 
the word ‘ éamatiua.’—Shardya ul-Islam, p. 262.— Vide B. Dig., Part Il, « 
p: 2, P 
dxif, An adult and discreet female is competent toPontract herself 
im muid marriage, and it ia not required that she should take the 
, df her guardian, even though she be a vigin. Tahrir ul- 
, a 





Ni 


* Shariya ul-Jelém, p. 281, 


980’ ON tmmodkey MARRIAGR. = 
beia : Itis anlawfl fofa minor girl to marry exte with: 
` + ponent of her guardian.” * CU, 
Principle. DELI. Faurth—It, is lawful to stipulate with a 
woman she shall come bý night or by day, — 
stipulate for once or twice within the specified period. t 


— practice of azl is lawful with a mutá wife, and is 
not dent on her permission. F 


Principle. DXLIV. If she should become pregnant (noterithsfand-” 
ing the azl),§ tho child belongs to the temporary husband, 
on account of (sohe of) the seed remaining contrary to 
intention. But if he should deny the child, the denial is to 
be sustained apparently without any necessity for Lidn§ 


Principle DXEV. Sizrth.—According , to the prevalent 
doctrine, ẹ woman so married cannot be divorced; 
but the parties become absolutely separated upon the 
expiration of the period. Nor is the woman subjeet 
to Flá or Lidn.|| With regard to zihár|| (in such a 
case), there is some hesitation ; but, according to the 
most approved opinion, it may be exercised under 
this form of marriage. J sè : 


è 


# + * 
— ANNOTATIONS, 

dxliv, The Allamah, however, has laid down in his Tahrir ul-Ahkém 
that the child born in a muid, or temporary marriage, is affiliated to 
both its parents, none of whom can legally deny its being his or her 
issue. Vide Tahrir ul-Ahkaém. 

dxly. There isfno divotee in the sauté or temporary marriage, bat 
separation would take place upon the term being given away to the wife, 
or upon the expiration thereof Ibid. 

Neither Tlu nor Ján is exercised under the mud marriage, There is, 
however, a doubt as to whether Z:hár could be exercised, and the most 
approved opinion is in the affirmative —Tahrir ul-Ahkém. J 

— 











* Takrir ul-Ahkim, 

t SLardya ul-Ieidm, p, 281. 

4 Hutrakere ante emusiwonem seminis. 

§ Shardya ul-Islám, p, 282 
|| Vide Lecture XVI, 
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‘ — ee ak inhedinna 6 
entities vor of the i Parties, whethar there peal 
wap an express conilition to that effect, or the si 
sedatract was left in general 6 
, 





in — way), If, however, there is a stiptlation for mutual 


of 
the other), some of the doctors are of opinion that 

6 must be given to the ‘same, while others maintain that 
condition is not binding, because inheritance is not 
est&blished except by the law, and the stipulation would be 
in favor of persons who are not heirs by gaw, and, therefore, 
the same as if it were made in favor of" absolute strangers. 
first opinion, however, is more generally approved.* 

nce,— 


DXLVI. If the.marrying parties have stipulated Priel 


‘in the contract that they should inherit from each 


other, or only one of them should inherit from the 
other, effect must be given to such stipulation.f 


Allémah Hilli, has, however, said :—* In thi» marriage, 
the husband and wife do not inherit from each other, whe- 
ther (their) non-inherxability is, or is not, stipulated by 
them in the contract ‘But if both or any of them stipulat- 
ed for inheriting, then one of-them shall inherit from the 
other. The Shaikh says, they would inherit accomding as 
— But in my opinion it is better to forbid.”"}— 

tr ul-Ahkém. 


DXLVIL Fighth.—If the period of the muté has expired 7 
after connubial intercourse between the parties, the woman 


» must observe an iddat of two returns of her courses.* 


$ a 
= 


CA NNOTATIONS, 

dxivli, dzlviii, If no coition has taken place. no iddat is to be observed. 
But if coition has taken place, and the term has expired,or has been given 
away to the woman, than she must observe sddat for two returns of her 
courses, if she is menstruant; but if she does not menstruate, yet if 





* Sidviys ul-Islám, p, 989.—Rowsds ul- Abkém, p 88.—B. Dig., Part I, 
p. 44. 

+ Bao ante, p. 182, 

$ The opinion of the Shaikh’ is, however, seccived as the settled law on 


„eiie point 


hese ON. TEMPORARY BARRIAGE. 


According to one tradition a single occurrence of them i 
sufficient; but this tradition is MA» i | 
DXIIXMIII. If the woman has never had them, yet if she 
hes not despaired, then the term (of her iddat) is forty-five 
days, On account of the death of hèr husband thé woman 
must observe an iddat of four months and ten days, if she 
is not pregnant, even though sonnubial intercourse has not 
taken place; but if she is pregnant, the iddat must contigue 
till the more distant of two events (that is the completidh of 
four months and ten days, and delivery). If thé woman is 
a slave, her iddat, gupposing that she is not pregnant, is two 

months and five days.* 


DXLIX. A mancan lawfully marry in the muté 
form wives above four, without limit, whether 
the women be free or slaves. The best opinion, 
however, is, not to marry more than four.—Tahrir 
ul-Ahkam. ‘ te 


DL. It is-lawful for a man to marry a woman in the, 
mutá fort for several times,—that is, on the expiration of 
the term of one mulá, he can contract anothor, even though 
it be within the iddat —Tahrir ul-Ahkém. P 

DLI. In like manner, after the expiration of the term, 
the mgn may marry the sister of his wife (even) befgra 
completion of the iddat of the latter, though he cannot 
marry another woman till after the completion of the iddat. 


DLII. Having contracted with a woman for a fixed 
period, if the man intend to extend the period before its 
expiration, he can renew the contract for any term that he, 
may wish —Ibid. — 


—— 


— ———— — 

ANNOTATIONS. n 
she is within such age as to be subject to it, ghe must observe iddaf for, 
Yorty-five days. And if the husband dies within the period of mulá, the - 
wife must observe tddat for four months and ten days whether her 
husband had cohabited with her or not, If she is pregnant, the sddat 
mnst corttinne till the more distant of two events (that is, the conaplee 
tion of four months and ten days, or delivery).—Tahrir ul-Ahkém. =, 

t 


— —— — — — — — —— — — 
* Sharéya ul. Llam, p. 202. 
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# 
* q a` On vam Qauss FOR WHICH MARRIAGE MAY HE" “he 
» : CANCELLED. K, 
', Personal Blomishes in a Married Man and Woman. 
‘ DEUI. The personal blemishes -in a man are Panis 
three ;— “Insanity,” “Eunuchism,” and “Inypotence.”* 
The author of the Tahrir ul-Ahkdm, after separately 
mentioning the two kinds of Zunuchism, says, —“In a man 
there are blemishes : ‘ Insanity, ‘ Khiod'* ‘ Jabb,'t and 
‘ Impotence. ” 
DLIV. Insanity (of a husband) is g cause which em- Principle 
— the wife to cancel their marriage, whether it (the 
nity) be continued or occasional, so also when it is 
gupervenient and occurs after the contract, and whether. 
before or subsequent to connubial intercourse.* ° 
DLV. Eunuchism (a) causes cancellation of marriage Prinaple 
when it has occurred before the marriage contract.* 
(a.) Eunuchism 18 the loss of both the testiclos, and moludes 
" jin its meaning their actual destruction by castration * ‘ 
DLVI. Impotence is a cause for the cancellation of Principle 
— though it should occur after the contract, pro- 
vided, however, in this’ case, that the man had no sexual 
infercourse either with his wife or with another womgn.* , 
For, 1f he has had sexual intercourse, though only onge, with 
his’ wife, or uf, while umpotent with regard to her, he has had 
connection with another woman, the wife has no option according 
to the most approved ductrine. So, also, 1f he has had connection 


é — 





2 — — Lad 


ANNOTATIONS. 


e dliv. It is optional with a woman to cancel marriage in the case 
of her husband being insane, whether he was so before the marriage or 
after it.—Tahrir ul Ahkam. , 

, div. A woman hag the option of dissolving marriage if her husband 
became a eunuch before the marriage, and not, 1f after it.—Zbd. 

alvi. It is optional with a woman to cancel marriage if her husband, 

‘was impotent before the „mariage, but not ıt he become so after 
ownauinmation, So, also, if he was unable to cohabit with her, but able 
to edhabit with another woman. —Tahrir ul-Ahkam. 





® + 





* Shardya ul-lelém, pp. 287 ke 288. 
t Castrating, cutting off the testicles, 
4 Cutting off the organ of generation. 


SHS OR PERSONAL BLEMISHES, 


4 
¥ 
, Teryan with his wifs against nature,” though he was impotent in the natural 
' XIV. wayf (she has no power to cancel the marriage). e yt 
Whether jabd, or the removal (of the penig only) be a pause for 
$ cancellation {of marriage), 18 a point on which there is a difference 
of opipion, but,t—* ‘ 

According to the opinion which is more — to the 
general principles of the law, the abd, or the removal of 
the penis only, does not enable the wife to cancel her mar- 
‚riage, provided, however, that so much of the stump has 
mot been left as is sufficient for coitionf. 


Principle. DLVII. Aman cannot be rejected for any cause 
other than (one of) those above mentioned.f 


Principle. DLVIII. The blemishes of a woman are seven ;— 
Insanity (b), jazám (c) or leprosy, bars (d) or white 
leprosy, karn (e), ¢/zda (f) or rupture, blindness, 
and arj (g) or limping naturally. 


(8) Insanity is a total derangement of the intellect, and an 
\ option ts not established by slight aberrations which casily subside, * 
or by stupors, though of frequent occurrence; but if these are 
confirmed or permanent, tho option is established f 


(e.) Jazdém is a disorder in which hero 18 a drying up, or 
withermg of the members, and a falling away of the flesh f 


(d.) ° Bars is a whiteness which appears on the surface of the 
body from an: excess of humours, but ıf there 1s any room for 
doubt as to the symptoms, that does not give the power of can- 
cellation.ft 4 


Ce.) Karn is sometimes described as a fleshy protuberance, and 
sometimes as a bone growing 1u the womb, which prevents cortion : , 
The first (desei iption) 1s, however, the more approved. But if it 
does not prevent coition ıt is not a cause of cancellation. f 


paian 





amman pernai — a 
— 


ANNOTATIONS. 
a divili. The blemishes of a woman are seven:—Insanity, leprosy, 
white leprosy, karna, tfzda, blindness, and limping naturally.—Tabrfr 
ul-Albkam. : 


+ 





* There are two traditions with rogabd to this practice, and 
acoording to the more generally received of these, it 18 not yet 
it 1a deamed to be utterly abgminable.—Shardya ul-Leldun, p. 260, 


t Shardya wi-Isidm, pp. 267 & 288. 
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* a 
(f.) Ifsda is the becoming of two hgtyral passages one* {by ia 
_ rapture). 
(.) With regard tâur, there is some doubt ; but, according to 
the most approved authority, itis included améng the causes of 
cancellation, when it amotints to actual lameness. * 


DLIX. Ratak (k) has been placed b¥ some among the Principle. 
blemishes of a woman which. give a right to cancel marriage, 
and it is just in the case of its totally preventing coition on 
account of the privation of the sexual enjoyment,——that is, 
when it cannot be removed, or has resisted the usual reme- 


dies.* 


(h.) Ratak is the female organ so narrow as only to allow a 
passage for the urine. 


+ 
DLX. A woman-cannot be rejected for any other Prinoipk. 
than the seven blemishes above mentioned.* 


? 


Rules respecting’ Blemishes. 


DLXI. Blemishes (in a woman) that eexisted Principle 
before the contract afford a cause for the cancellation 
(of marriage); but ahy that occurs after the con- 
tract or connubial intercourse does not cancel* (the 


marriage). i 


ANNOTATIONS, 


diviii, dlx, Without difference of opinion, the husband has power to 
cancel or disolve marriage if the wife was insane, blind, or leprous, or had 
white leprosy, or karn, before the contract, though the same was discovered 
after consummation. With respect to arj, or limpering naturally, there 
are different opinions, according to the third of which, it is optional 
with the husband, if it is obviously perceptible. —Mafatih. 


dixi, dixii. As regards the defects of a woman, if they occurred after 
the contract and consummation, the marriage is not thereby cancelled ; 
and if they occurred after the contract, and previous to consummation, 
then also, according to the most approved opinion, the marriage shall not 
be cancelled. Thus marriage is cancelled only in the case of the defect 
oeourrige before the contract.—-T abrir oo 





+ 
* Shardya wl-Zeidm, p, 268, ə 
B 


Principle. 


Principle. 
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¥ 
DLXI. ‘With regard, again, to those that occur after the 
contract, but before sexual intercourse, there is reom for 
doubt; but, according to the prevalent opinion, they are not 
sufficient causes, for cancellation, and this is corroborated by 
the consideration that, at the time of the contract, it is free 
from objection." , 


DLXIIL. The option of cancellation must (in all 
cases) be exercised immediately, for, if a blemish be 


— to a man or woman, and he or she does not 


asten to cancel the contract, it would become bind- 
ing on him or her.* 


The rule is the same in the case for option of tadlis, or 
deception.” 


DLXIV. The cancellation on account of blemish is not a 
talak, or divorce. Hence, it does not give occasion for 
having the dower,f and it is not reckoned in making up the 
number of three (divorces).* 


DLXV. A man is competent to exercise his 
right of cancellation without the intervention of a 
judge. So also is a woman.*. 


True, in establishing impotence, a judge is required to fix 
the period allowed to the man in such cases to test his 
inability, yet, on the expiration of the prescribed period, the 
woman can cancel the marriage by herself if no connubial 
intercourse has taken place.* 


When there is a difference (between the patties) with 
respect to the existence of the blemish, the word of the 
denier is to be received in the absence of proof.* 


— — — — — — 








ANNOTATIONS. 


dlxiii. According to our masters, the option is to be exercised with- 
out delay, that is, as soon as practicable.— Mafdith. 
dixiv. It is not necessary to have the contract cancelled, or marriage 


disaglved, by the Judge (Hdkim), but either of the married couple is 
competent to do so of his or her own authority.—Jbid. + 





a 
* Shardya ul-leldm, p. 288, 
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DLXVI. When a husband has cancelled marriage for one Leaperes 
_ of the “blemishes (above described), and this is done be atl 
consummation, them no dower (is due); but if it is done pycste 
consummation, the wife is entitled to the (full) amount 
ified in the contract. The husband, ‘however, has & 
right of recourse against the person by whom he was 
deceived.* 


As respects the defect of a man,— 

DLXVII. If khisd, jabb or impotence occurred after Principle. 
consummation, the wife has no option to cancel the marriage 
contract: so also if the two former occurred after t 
contract and before consummation. The more approved 
opinion, however, is, that if the husband became majbub 
after consummation, the wife has an option to dissolve the 
marriage. But if the husband is insane, the wife has, at all 
times, an option to dissolve the marriage, even if he became 
so after consummation.—Tahrir ul-Alh4m. 


ry @ 

Impotence is not established without the husband’s acknowledg- 

ment (before the judge), or without proof of a prévioys acknow- 

ledgment by him, or his refusal to swear. If there is none of 

these, and the wife preferg a claim on the ground of impotence, 

and the husband denies, then the word of the husband is received 
if confirmed by his oath.* 


DLXVILI. When impotence has been established, and Principle. 
the wife is patient (or declines to proceed in fhe matter), 
hothing further is to be said; but if she insists upon bring- 
ing it before the judge, the case is to be postponed for a 
year ae tae day of her appeal to him; and if (in the 

terval) the husband has had connubial intercourse with 

v her, or with another woman, the wife has no option; but if 
nothing of the kind has happened, she has a right to 
cancel her marriage, and to half of the dower.* 


DIXIX. If a wife should cancel her marriage before Principle. 
cosummation, she has no right to dower: while if she 

cancels it after consummation, she is entitled to the sum ° 
specified in the contract, except in the case of impotence, 

and also where the blemish (for which marriage is cancelled) 

is the eunuchism of the husband, the wife is equally entitled ° 
to her full dower if coition has not taken place.” ; 


oe 





* Shardya ul-Isldm, p. 289, 


Tilustrations, 


388 ON DECEPTION IN MARRIAGE. 
On, Tudlis, or Deception. . 


DLXX. When one of the married couple *is ° 
deceived in respect of his or her spouse, the party 
deceived has a right to cancel the marriage contract, 
and dower becemes due if the cancellation takes 
place after consummation, not otherwise. 


When a man has married a woman on condition of her 
being free, and she proves to be a slave, he has a right to 
cancel the marriage even though he had connubial inter- 
course* (with her). 


DLXXI. Ifthe marriage is cancelled before coition, the 
woman has no right to dower; but if the cancellation takes 
place after coition, her right to dower is established.” And 
the husband has right to have recourse for a refund of 
whatever he may be obliged to pay against the person 
who practised the deception upon him.* 


When a woman has married a man on condition of his 
being free, and he proves to be a plave, she bas power to 
cancel (the marriage) before or after connuhial intercourse ; 
but if the marriage is cancelled before it, she has no right 
to dower, while she has a right to it if the cancellation 
takes place after coition.* 


If a man should marry to another his daughter who is 
the child of a free woman, and should send to him instead 
of her, a daughter of his by a slave, the husband is compe- 
tent to return her to the father; but if coition has taken 

lace, she is entitled to her proper dower (mahr-2 T 
for which, however, the husband has a claim against 
father, who must restore to him also the daughter whom he 
actually married. So, also, may every man act to whom 
another than his own wife has been brought, whether the 
woman be higher or lower in degree than the person whom 
he has married. 





san, Mariya wllalim, p. 289.— Vide Tahrir ul- Ahhdm, which ia of the 
t Shardya ul-Islam, p. 290. 
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DLXXII. Whenaman has merried-4 woman stipulating tentei 
her to'be a virgin, and finds that she is a thayyibab,* he HIV. 
has no power to caricel the marriage (a) ; but he is entitled 
toa deduction from the dower equivalent*to the difference 

n the dower of*a virgin and one who is not so; and 
can claim it according to the usual custom.f 


(a.) Because the marks of virginity may have peen destroyed 
by some concealed cause other than coition.t 


Some, however, maintain that the amount to be deducted is a 
sixth of the dower, but this is erroneous.f * 


DLXXIII. When a man has taken a woman in mutd, Princple. 
or temporary marriage, and it is discovered that she is a 
Kitábiyah, he has no power tọ cancel the marriage without 
giving up his right to her during the time or period (for 
which the marriage has been contracted); nor can he deduct 
any part of the dower. And eyen if the contract were a 
permanent one, the result would be the samc (as above) 
according to one or two opinions on the subjeĉt.t > ° 


DLXXIV. If, indeed, thore were a positive condition Principle. 
that the woman should be a muslimah, he would have the 
power of cancelling the marriage, should ho find her to be of 
& different religion. : 


DLXXV. When two men have married two different Principle. e 
women, and the wife of each has been brought to the other, 
and he has -had connection with her, each of the women is 
entitled to have her proper dower (mahr-t-misl), from the 
„man who has had such connection with her, and must be 
restored to her own husband, who is liable to her for the 
dower specified (in the contract). But it is unlawful for him 
to have connubial intercdurse with her until the expiration 
eof her iddat on account of the first connection. 


DLXXVI. If both the women (above mentioned) should #rinciple. 
die during the iddat, or the husbands should die, each of the 
two men should inherit from his own wife, and each of the 
women should inherit from her own husband.t . 


eames GA —— — @ 
a 


» i Thayyibah ” or“ Sayyıbah ” is a woman who has had carnal connen- 
tion with a man. s 
+ Shardya ul-Isldm, p. 290, 


Pi wnerple. 


a 
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DLXXVII. In dvery place or case in which it is ju 
that the contract is void, the wife is entitled, upon is judged 
intercourse having taken place, ta her proper dower (makr-t 
misl), and not ‘to the dower appointed for her by the 
contract; and im every place or cafe in which it is judged 
that the contract i valid, the wife 1s entitled, upon cancel- 
lation of her marriage, to the specified dower, if conpubial 
intercourse has taken place —Shardya ul-Islém, page 290. 
So also the Tahifr ul-Ahk&m. 


DLXXVIII If no coition has taken place, she has no 
right to dower in tlfe case of the marnage being void, as well 
as cancelled—Tahrir ul-Ahkim 


LECTURE XY.: 





ON DIVORCE (TALAK). 


The different kinds of Divorce. 


DLXXIX. Taldk, or divorce, is principally of two P, inciple. 
kinds—badat and sunni.* 


DLXXX. The badaé (new or heretical) form of divorce Principle. 

is, again, of three kinds: First,—the divorce of an enjoyed 
wife during her courses, or wifás,t while her husband is 
present, with her, or absent from her, for a time short of the 
period conditioned or required (in such cases). Second,— 
divorce during the wife's twhr‘t or purity, in which the 
husband had approached her. Third,—three divorces.with- 
out any intermediate revocation. All these (badai) forms 
of talák are void with the Imémiyah sect, no divorce taking 
effect in any of these cases § 


DLXXXI. Of the Sunni, or regular, form of Principle. 
divorce, there are also three different kinds: 1+-The 


Bain, or absolute; 2—The Rajat, or revecable; and 
3—The éalék ul-idat, or the divorce of iddat.§ 


ANNOTATIONS, 

Alxxix. Divorce is of twb kinds—irregular and regular (badaf and 
aunni). The regular divorce is either irrevocable or revocable. An 
irrevocable divorce is that * which the woman cannot be recalled : 

eand a revocable divorce is that in which the wife can be recalled (by 
the divorcer).—Tahrir ul-Ahkém. : 





* Vide Shardya ul-Iglam, p. 316, 


t Puerperal discharge. The extreme legal term according to the Sunat ` 
sect is forty days, but by the Skids ıt 18 limited to ten days.— Vide Sha- 
rdya ul-Islam, p, 14, : 
¢ “ Tukr,” purity : in law, it signifies the time between the oocurrence =” 
of two oourses of a woman. 


$ Sharaya ul-Ieldm, p. 316. 


$92 — 


wore DLXXXII. Fhe Báin or absolute divorce is that 
~= in which the husband has no power of revocation.* 


Priscipl, DLXXXII. .Of the above, again, there are six different 
species :—the first is that in which. the divorced wife was 
never enjoyed by the husband. The second is, when the 
divorced wife is passed child-bearing (ydisah). ‘The 
is, when she has not yet attained puberty. The and 
_ Afih are when the wife is released by k ulát or nA 
and she has not reclaimed the property for which the release 
was obtained. The sith is the wife thrice repudiated with 
two intermediate revocations.* 


Principle. DLXXXIV. The revocable divorce (talak ¢-rajat) is 
that in which the divorcer has the power of revocation, 
whether‘he exercises it or not.* 


Principle, DLXXXV. The divorce of iddat (taladk ul-uldat) is that 
in which a man divorces his wife under the uisite 
conditions, he then recalls her and cohabits with her before 
the expiration or completion of the iddat, and then divorces 
her in another tuhr than that in which the intercourse 
took plaee, and again ‘ecalls her, has intercourse with her, 


2 — — — — 
— — — — — 








ANNOTATIONS, 


dlxxcii—dixxxiv. The divorce in which the wife cannot lawfully 
return to, or he recalled by, the divorcer, before being married again (by 
` him) is termed “irrevocable or absolute.” This occurs in six places or 
cases :—The divorce of an unenjoyed woman, —of a woman passed child- 
bearing, —of a girl not yet arrived at the age of menstruation, —of the 
woman who has been separated by Akuld,t or mubérdt,t and has not 
reclaimed the property for which the releace was obtained (by her), =the 
sixth is the divorce of a woman thrice divorced, even though she was 
(in the interim) twice recalled, or twice «married, or was once recalled 
and once married (by the divorcer). The divorce in which the wife can 
« be recalled during, or before completion of, the ddat, without entering 
| into a contract of marriage, is termed “revocable divorce.” This is 
besides those above mentioned.—Mafatth. 


+ ee aa — 


{ * Shardya ul-Islám, p, 316. 
+ Release obtained by a wife from the marriage tie, by givitig to the bns- 
band her dower, or other property as ransom for the freedom.— Vide 
Lecture XVI. 
t Mutual release from the marriago tie.— Vide Leogure XVI, 
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and divorces her in a subsequent tuke” She then is ren- Lagan 
unlawful to him till she has married another husband. 4%. 
she should do so, and be released from him, and her 

first husband should remarry her, and repeat the series of 

divorces as at first, she would become a second time unlawful 

to him until married to another husband. And if this 

also done, and she was again free, and the first hus- 

band fignarries her (a third time), and repeats the series of 

divorces, she would become after the ninth (divorce) unlaw- 

ful to him for ever.* 

The talak ul-iddat does not take effect unless there has 
been connubial intercourse after each revocation.* 

If the man divorces his wife before such intercourse, the 
eee would, indeed, be valid, but it would not be a 
talák or divorce of iddat. 

DLXXXVI. In giving a divorce, it is required Principle. 
that the same be done with iatention. That divorce, 
therefore, which is given without intentjon will not 
take effect, even though it were pronounced e&pressly. 
—Tahrir ul-Ahkám., Vide post, pp. 394 & 395. 

DLXXXVII. The pillars, or essentials, of divorce, accord- Principle. 
ing to the Shurayu ul-Isldin, are four, namely: 1, the divor- 
cen; 2, the divorced; 3, form; and 4, testimony ;f, while 
according to the Tahrir ul-Ahkém, they are three, viz., the 
divorcer, the divorced, and the subject. 


On the Divoreer. 


. DLXXXVIII. In the divorcer, four conditions ” inepte, 
are necessarily required: 1, puberty, 2, under- 
standing, 3, choice or free-will, and 4, design or 
intention. f ` 








— — 


ANNOTATIONS. i 
dixxxviii, A divorcer is required to have majority, understanding, 
choice or free-will, and design or intention.—Tabrir ul-Abkam, so also 
the Mafatih. 
4 


* Shardya ul-Tslám, p 316. 

t Vide Shardya ni-istám, pp. 311, 312, 314 & 316.~B, Dig, Part TI, 
pp. 107, 109, 113 & 117. 
c2 
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—— Consequently, >, . i 
— DLXXXIX. No regard is to be paid to the words ofa . 

Princip. boy who is under age, and indiscrect. 4 

No regard is to be had to the words of a boy who is under ten 
years of age, With respect to one wlio has arrived at the tenth 
(year of his age) with understanding, and hes divorced (his wife) 
according to sunnat, or traditions, there is one report that the 
P ea is legal, but the report is not well authenticated. ® 

Principle. DXC. If the guardian of such a one should divorce 
(the wife of his ward), the act would be invalid.” 

Because the right to divorce belongs exclusively to a husband ; 
and the inhibition which the law imposes on a minor is one which 
in the natural course of things will soon be removed.t However,— 

Principle, DXCI* Ifa minor should attain puberty, and be deficient 
in understanding, his guardian may divorce (his wife) when 
it becomes advisable with a due regard to his interests.f 

Principle. DXCII. Divorce by am insane person is not valid, nor 
by one in a state of intoxication, nor by one who has lost 
the use 6: his faculties by a temporary stupor, or by drink- 
ing a narcotic, as there can be no real intention (in such 
cases), nor can a guardian divorce dn behalf of one who is 
in a state of intoxication (a).f i 

(a.) Because the cause which prevents his own exercise of the 
power 4s likely soon to be removed, and he is for tho time like 

7 one asleep.f » But,— 

Principle. DXCIII. A guardian may divorce for an insane person ; 
and if he has no guardian, the Sultán, or any person to 
whom he may have delegated the superintendence of such 
matters, may (if necessary) divorce on behalf of the insane 
person.* 





ANNOTATIONS, 


dxcii. Regard is not had to the divorce given by an insane person’ 
except in his lucid interval.—Tahrir ul-Ahk4m. 

° ‘The wali, or guardian, of an insane person can, however, divorce (his 
wife); and if there is no guardian, the Sultán or the person to whom he 
may have delegated the superintendence (of such matters), may divorte 

‘ on behalf of the insane person, if necessary.— Ibid. i 





* Vide Shardya ul-Islém, p. 311, 
t Shardya ul-Islám, p, 812. 
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DXCIV. Divorce given under eompulsion is not Legume 

i vali d (h J.S Y —— 
(6.) Three things sre ne to the establishment of com- Principia 
Ision: 1.—The compeller must be able to do what he threatens; 

There must be strong ground to apprehend’ that the compel- 

ler shall do what he threatens, if compliance with what H desires 

is refused; 3.—The threat must involve some serious injury to 

the compelled person himself, or to some one dear to him as his 

own soul—such as a father, or a child. It makes no difference 

whether the threat be of death, or wounding, or abuse, or beating. 

But in estimating the guantum of abuse which may be endured 

without amounting to compulsion, the places where the compeller 

and compelled are residing must be taken into consideration. A 

trifling injury is not sufficient to establish compulgion.* 

DXCV. The design or intention is required for the valid- Principle, 
ity (of a divorce), though an express form of words is also . 
necessary ; insomuch that divorce cannot take effect, if 
there is no intention on the part of the divorcer.* 

As, for example, if the man was careless or asleep, or labouring Example. 
under a mistake. And if a man forgetting that, he has a wife, 
says—“‘my women are divorced,” or “my wife is dive®ced ” and 
should then recollect (that he is married), no separation would 
thereby take place. Or if, after divorcing (his wife), he should 
say “I did not intend if; outwardly his assertion must be 
received and credited, though inwardly and in conscience he is 
bownd by his intention, whatever it may really have been, This 
is the case, even though he should make some delay in explaining 
his intention, provided that the woman is still in her tddat, m 
because it is a declaration of his intention.* So, — 


DXCVI. To effect a valid divorce, the divorcer Principle. 
must be adult and discreet, and he must pronounce 
it intentionally and of his free will. 


— — 








ANNOTATIONS. 
dxciv. Divorce given under compulsion does not take effect.—Tahrir 
ul-Ahkim. m 
dxov. Intention is required in giving a divorce, So, when a man has 


pronounced the divorce by mistake, inadvertently, or when asleep, it will 
not take effect; so, also, when he is drunk or not in possessign of his ; 


senses and fyculties.— Tahrir ul- Ahkám. 





* Shardya ul-Iatám, p. 512, 


Principle. 


Principle. 
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DXCVIL An absent person may lawfully appoint an 
agent to divorce his wife without any, difference of épinion. 
So alag may a husband who is present (with his wi 
according to the. most correct opinion.* 


Although the Shaikh has said that the appointment of a 
woman”as her husband’s agent to divorce herself would not 
be valid, yet it would seem that such an appointment is 
lawful.* Hanes 

DXCVIII. A-husband can lawfully appoint his own wife 
as his agent to divorce herself.* 

If a man should say (to his wife) “Divorce thyself 
thrice,’ and she should do so only once, it has been said that 
the divorce would be void, while others insist that a sitigle 
divorce would take effect. And so also if he should say 
“ Divorce thyself once,” and she should do so three times, ib 
has been said that the divorce would be void; but here also 
others maintain that one would take effect; and this 
opinion is more in conformity with the gencral principles 
of the law.* i 

The Divorced,t or the subject of Divorce. 

DXCIX. The subject of divorce is every woman 
over whom a man (i.e., the divorcer) has complete 
power under a permanent and valid contract of mar- 
riagee—Tahrir ul-Ahkam. 

With respect to the (woman) diverced, there are five 
conditions. 


F 


— one — — — — 
— — — — — — 


ANNOTATIONS. 

dxevii. It is not required that the husband should pronounce the 
divorce in the piesence of, or directly to, his wife ; for when the husband 
appointed an agent, and the latter protiounced the divorce in the 
absence of his or her client, it would be valid.—Tabrir ul-Ahkam. e 

dxcix, de. For a woman (to be the subject of divorce) it is required 
that she be at that time a wife (of the divorcer),—Mafatih., , 

If a man should say (to his wife) “I am repudiated to thee,” the 
words would have no effect, as a man is not a fit subject of divorce. 
Sharéyaul-Islam, p. 315. 





* Shardya ul-Islám, p. 12. 
t The second pillar of divorce.—See ante, p. 398, 


ON THE DivoRCcHD, &o. BY7 


DC. The first condition is, that she must be 
(the divorcer’s) eife” (at the time). 


Bevause, 1f a man should divorce a woman whom he has enjoyed ww 


by virtue of a nght of property, or if he should divorco a woman 
who was at the time a stranger to him, though he should subse- 
quently he married to her, the divorce would havo no effect , so, 
also, 1f a man should suspend a dvorce on marriago, (that 18 
make it conditional on the occurrence of the event), the divorce 
would not be valid.* 


DCI. The second condition is, that the woman Prompt. 


be married by a permanent contract.* : 


Forgthere can be no divorce of a legalized slave, or of a 
woman enjoyed under a muta, or temporary. contract, even 
though she be fiee* . . ° 


DCH. The third condition is, that she be not 
(then) in her courses, or in a nifasf after child- 
birth (c).* 

(c) The above condition 18 applicable only to a Poman who 
has been enjoyed, and 1s ordinaily subject to the courses, and 
whose husband 1s present with her, or if absent, has not been 
away from he: so long aseto be assured that she has passed from 
the period of purity m which he had connubial mtercourse with 
her to another such period * 


If a man should divorce his wife while they are both living in 
the same city, or he has been absent fiom her less than the time 
mentioned, and she is then ın her courses, or in a nefás,t the divorce 
18 void, whothcer he were aware of the fact or not.* But,— 


If he has been absent from hor so long as to feel assured that 
she must have passed frem one period of purity to another, and 
he should then divorco her, the divorce would be quite valid, 
even though they both subsequently agree that she was actually 
» 1n hor coursos at the time so, also, if he should have departed 
from her during a period of purity in which he had not approached 
her matrimonially, her divorce would be valid.* And,— 


DCIIL. Ifaman should divorce a wife with* whom he 
never had connubial intercourse, the divorce would be law- 
ful, though she were actually in her courses at the time.* 








* Shardya ul-Isldm, p 812 
t See the foot-note at p 391, 
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DCIV. The fourth condition is, that the woman 
be mystabrdé,* or purified (d).f 

For ifs man should divorce his wife during a twhr, or period of 
purity, in which be hes had connubial,intercourse with her, the 
divoree would bo ineffectual. f 

(d.) The above condition is not required in a woman who is 
passed child-bearing (ydisch), nor in ong who has not attained 
puberty, or who is pregnant. 

With regard again to a mustabardi,* when three months have 
passed without any appearance of the monthly discharge, if such a 
one is divorced before the expiration of the three months, the 
divorce is without effect.f 


a 
DCV. The fifth condition is, that the woman 
divorced be distinctly indieated (e).t 


(e.) That is, by the man’s saying “such a one is divorced,” 
or by pointing her out in such a manner as to remove all doubt 
on the subject.f ‘ 


DCVI,,, If & man has only one wife, and should say 
“my wife is divorced,” the divorce would be valid, as there 
is no room for ambiguity. But if he has two or more wives, 
and should say “ my wife is divorced,” then if he intended 
some one of them, the divorce is valid, and his explanation 
(of the one whom he intended) must be accepted.t 3 


If, again, ha had no particular one in his mind, (or ho used the 
words without any positivo iutontion), some of the doctors main- 
tain that the words would be entirely nugatory for want of dis- 
tinct indication, while others insist that there would be a valid 
divorce, and that the particular woman must be picked out by 
lot. This (last) opinion seems more ggreeable to the general 
principles of the law.f 

DCVII. If a man, supposing aestranger to be his wife, 
should say to her “ Thou art divorced,” his wife would not 
be divorced, for the man must be assumed to have intended 


the person addressed.f 





* That is purified from the menstrual Aux, and has had no sexual inter- 
coume with her husband since the purification. The object of, this condi- 
tion seems to be to prevent a confusion of seed and the consequent doubt 
of paternity. if the woman should marry again, and have a child,-Note 
hy Mr. Neil Baillie. 

t Shardya ul-Isldm, pp. 812 & 813. 


e 


ON THE FORM OF DIVORCE. 299 


DOVIII Itis necessary that diyonce be given affecting Laotons 
the whole person of the wife, Consequently, should the ‘$7. 
husband say “thy ‘hand, leg, or hair is divorced,” it shall Prinsip. 
not be operative,—Tahrir ul-Ahkám. ; í 
* On Form.* ; 
As a general rule, marriage being an act of chastity, 
favored by the law, and in its own nature mot admitting 


of being dissolved, it is necessary in taking off or removing ' 


the tie to adhere strictly to the terms of legal permission.t 
DCIX. The form of the words especially ap- Principia 
ointed for dissolution of the marriage, tie is— 
“ Thoy art divorced,” or “ such a one, or this person 
is divorced,” or any similar word indicative of the 
individual who is intended to be divorced.f; 
DCX. Divorce cannot be effected in writing, Principle. 
nor in any other language than the Arabic, when 
there is ability to pronounce the (Arabic) words 
especially appointed, nor by signs except where the 
party is unable to speak. So,— 
DCXI. If the husband is dumb, divorce may be effected Principle. 
by any signs indicative of his purpose.t And,— 
ANNOTATIONS. W 
dcix. The express divorce is given by a single term, which is by 
saying, “thou art divorced,” or “ this person, or such a one, is divorced,” 
and the like.—Tahiir ul-Ahkám. 
The approved opinion is that the utterance (of divorce) be express 
or unequivocal—-as “ thou art divorced,” and the like.—Mafatih. 
dex, Being unable to speak Arabic, should the busband expressly 
pronounce the divorce in another language, it would take effect, but 
not if he is able (to speak Arabic).—Zbid. 
dexi, dexii, In like manner, divorce would not take effect without 
speaking, unless the divorcer was unable to speak,—as a dumb mun, for 
instance, would give divorce by a sign; but being able to speak, H 
a man, whether absent or present, writes out the sentence of divorce, 
it will not be operative; while being unable to speak, if he writes out 
the sentence of divorce, it will take effect.—Tahrir ul-Ahkims į 











* The third pillar of divorce.—See ante, p. 393. 
t Shardya ul-Isldm, p. 314, 
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DOXII. Though fiyo cannot — given in writing by 
one who is present and able to ounce (the ‘proper 
words), yat, being unable to speak, if he e fthe divorcer) writes 
them, thereby intending divorge, it is valid and effective.” 


Some doctors are of opinion that divorce takes place 
writing if the husbend were absont from his wifo, but this 
opinion is not to be relied upon.* 


DCXIUI. Divorce given implicatively or ambigu- 
ously does not take effect whether intended or not. 
Tahrir ul-Alkam. 


If a man should say (to his wife) “Thou art vacated,” or 
“í freo,” or “ the reins are on thy neck,” or “ betake yourself to thy 
people,” or “thou art absolutcly separated, ” or “ thou art unlaw- 
ful or cut ‘off,"f nothing (7.2, no divorce) would take place, 
whether the same be intended or not.f 


If a man should say (to his wife} “count,” intending divorce 
thereby, it is maintaincd that there would be a valid divoree, and 
there is a tradition to that effect, recorded by Zalbiand Abú Abdullah 
(on whome peace); but this has been disputed by many of the 
doctors, whose opinion is more in accordance with the gencral 
principles of the law. f 


DCXIV. If the husband of a woman being asked “ if 
he has divorced his wife,’ say “yes,” theze would be -a 
valid divorce. 


Thus the Shardya ul-Islim :—“ It is s'ad that if a person were 
asked ‘ Hast thou divorced such a persun, and he should answor 
‘yes,’ there would be a valid divorce, But if the question were— 
* Hast thou separated, or vacated, or rcleased?’ and he should | 
answer ‘yes,’ then nothing would follows” t 


DCXY. Divorce, in respect of its form, must þe 
entirely free from any condition or degcription.{ 


“ For” (says the author of the Shardya ul-Islém) “I take no 
count of those who think differently from me (on the subject).” 
nd,— 





* Shardya ul-Isldm, p. 314. 
t according to the Hanifites, however, divorce, if intended, would take 


—— by any of these terms, Tide pp. 412 413 of Lecture Xin, delivered 
y me in 1873. 


t Skaraya ul-Islim, p. 314. 
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DOXVI. Even though the husbaad,‘in pronouncing th aoga 
divoroe, should merely explain himself by saying « tion.” abel 
or “ thrice,” only a single — would take effect, *» Princigile: 


° k 
Some insist that it (ie, the above) would ‘be void. Others, m 
however, maintain that a single divorce yould take effect’ by 
reason of the word “divorced,” the rest being surplusage , and this 


latter opinion 18 supported by the more generally received of the 
two traditions. * 


g 

DOXVII. Should the husband say to his wife “thou art Principle. 
divorced according to the Sunnat,” the divorce, would be 
valid, if she were then in her purity (tuhr). 


Thus the Shardya ul-Islám:—“If he shauld say 
‘thou art divorced for the Sunnat; the divorce would be 
valid, provided the wife were then in purity ; and so also if 
he said ‘for the baddt. It were, hi wever, better to say 
that (in the latter case) divorce would not tale effect: 
because we do not allow that kind of divorce’ so the latter 
is without meaning Further, if a husband should say (to 
his wife) ‘Thou art diyorced this very instant, if divorce 
can be effected upon thee, the Shaikh has said that there 
would be no divorce by reason of its being made dependent 
on the condition ; and this 1s 1ight, if the divorcer were not 
aware (of the woman’s state at the time), butif he knew 
that she was in a state to be legally divorced, effect should e 
be given to his words, for though there is a condition in 
appearance, there is none in realıty.”* Hence,— 


e DCXVIII. If ahushand should say to his wife “Thou Principle. 
art divorced at this instant, if divarce can be effected upon 
thee,” she would be diyorced if the husband knows that 

, she was then in a state to be legally divorced. 


DCXIX. If the husband should say (to his wife) Principle. 
"Thou art divorced the most just, or the most perfect, 
or the best, or the best and worst, of divorces,” the divorce 
— Pas valid, as it is not impaired by the words super- 

d hd 


¥ 





* Shardya ul-Jelim, pp. 314 & 316, 
D2 
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', On Testimony." we 
. It is necessary that two (just) wit-, 


sé 


‘nesses’ be present and gear the divorce’ given, 


whether they are called upon to attest it or not.f 4 


DCXXI. It 5s also necessary for the validity 
of a divorce, that the witnesses hear the wording 
‘of the divorce; so that if they are merely present, 
and do not attest, divorce does not take effect, 
though all other conditions may have been complied 
with. Hence,— 


a 
DCXXII. No divorce would take place if there be onl 
one witness to it, though he he a just man, nor even wi 
two witnesses if they are not just, or are reprobates; but it 
is necessary that there be present two witnesses of known 


, probity.t 


Some of the doctors, however, think it sufficient that the 
witnesses‘are Muslims ; but the first opinion is better founded on 
traditional authority. 


DOXXIII. Itis necessary that the witnesses be present 
together when divorce is given —Tahrir ul Ahkũm. 

Congequently,— o 

DOXXIV. If one of the witnesses should testify to the 
constitution (of the divorce), and then the other testify ta 
it separately from the first, divorce would not take effect. , 


——— a 








ANNOTATIONS. i 


dexx. It is necessary that two witnesses of known integrity be 
present; and hear the divorce pronounced or see the writing, or giging 
a sign in the case of (the divorcer) being dumb or unable to speak. 
Mafatih. 

dexx—dexxvi. Divorce does not take effect unless the same be 
(pronounced) in the presence of two just witnesses who should beat 
(the utterance thereof), whether they attest it or not. The testimony 
of women, whether given separately or in conjunction with a seri, is 
not accepted.—Tahrir ul-Abkam. i 


I E E E LLE NEEN EEE E O EE E E ESEE E RE Ne 


* See fourth pillar of divorce, Bee ante, p. 398, 
t Sharáya ul- Jeldm, p. $16. 
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a 
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. , DOXXV. But when they testify to the acknowledg- is a 
ment of the fact, it is not necessary’ that their testimony Sx 
. should be given together.* Yot if one should testify to the 
fact, of the divorce, and the to the gcknowledgment Principle, 
' of it, their testimony cquld received,* * 

DCXXVI. Testimony of womep, whether they Arincipt. 
be alone or together with men, cannot be received 
in respect of divorce.* 

DGKXVII. If aman should divorce his wife without Principle. 
witnesses, and then divorce her again when witnesses are 
present, the first divorce would go for nothing.* , 

DCXXVIII. When a divorce is gtven in the pre- Principle 
sence of witnesses, it takes effect provided that the 
appropriate words.are employed.* : 

Divorce by a Sick Man. 


DCXXIX. It is abominable for a sick man,to Principle, 
divorce (his wife); yet if he should do so, the divorce 
is valid, and he would inherit from her (if sh¢’should 
happen to die) during the iddaf for a revocable 
divorce. But he has no such right if the divorce 
were absolute (bain), or her death should not occur 
tilt after the expiration of iddat. f ° 


DCXXX. The wife (on the other ‘hand) , has Principi. o 
a right to inherit from him if he should die at‘any 
time within a year from the divorce, whether it 
‘were revocable or absolute, provided that (in the 













ANNOTATIONS. 
doxxix. It is abominable for a sick man to divorce (his wife); yet, if 
*he divorce her, it is valid. ‘They will inherit fiom each other if the wife 

retuned or was recalled during her eddat. But they shall not inherit 
either before or after the sddat, if the divorce was iri evocable. - Tahrir» 
ul-Ahkém. 

dexxx. The woman will inherit fromthe husband in the irrevocable as 
well as revocable divorce during one year ftom the date of the divorce, i 


— AA a — 4 


* Shardya ul-Islém, p. 816. 
t Vide Lecture XVII, 


404 ON DIVORCE BY 4 SICK MAW: ' 
* 
zegas meantime) the woman has not married, nor the maa 
~— has recovered from the disease in which tre had 
Prisdpl divorced her. But if he,should recover, fall sick ` 
again, and then die, sheqprould not inherit, unless . 
she were still in her iddat for a revocable divorce.” 


If he (the sick*man) say “I divorced her three times 
‘when in good health,” his word is to be received, and she is 
not to inherit from him, though it would seem that no 
credit ought to be given to his word as against her.* ; 


Principle. DCXXXI. If a sick man should slander his wife and 
should go through the form of the lián, or imprecation, 
against her, then she would be absolutely divorced by the 
lián,t and would have no right of inheritance in virtue of 
the special effect of a divorce jn sickness * 


But the question 1s—whether she should have such a right on 
account of the suspicion which attaches to his slandermg her in 
such circumstances? This question has been answered in the 
affirmative. The usual effect of divorce in sickness 18, however, 
given (ta his act) without any regard to the suspicion attaching 
to ıt.* 


Prape. DGXXXII. A wife loses also her right of inherit- 
ance if separated on her own‘solicitation, under a 
khulá, or under a mubdrat.} 


Thus the Sharaya ul-Islam .—“ There is also a doubt 

s regarding her right to inherit when divorced on heg own 
solicitation. And here it is more in accordance with the 

neral principles of law to say that her right of inheritance 

is lost. So also when she has been released from the mar- 

riage tio by a khula, or mubárát.” $ ' 


— — — 
— ⸗ 





—⸗ 








AMNOTATIOMI. 
Provided, in the mean time, she did not marry, or the divoreer did not, 
recover. But if he recovered, again fell sick, and died within a year, or 
if the woman married another man before or after a year, she will not 
inherit. —T abrir ul-Ahkám. 





* Skardya ul-Islám, pp 817 & 818, 

t According to the Sahe, this 1s the immediate effect of hdn, or impre- 
cation , while according to the Hanffites, there 1s no — the 
parties without a divorce by the husband, or a decree by the judge, 

t Vide Lecture XVI. 


ry, » 


LECTURE XVI. 


ON KHULA, MUBARAT, ZIHAR, ÍL AND LIAN. * 


a) 


On Khuld. 

* In the event of disagreement between a husband and 
wife, or" for any other cause, the latter, on payment of a 
compensation or ransom to the former, is permitted by law 
to obtain from him a release from the marriage tie. Such 
release is technically termed “ khuld.” 


DCXXXIII. The pillars or essentials are: the Prmapie 
Khali, or the grantor of release; the mukhtaliah, or 
the woman obtaining the releasc ; the form; and the 
two exchanges.—Tahrir ul-Ahkam. 


DCXXXIV. The conditions required in tHe kháli, Principle. 
or the grantor of the release, are four: puberty, 
sanity, freedom of choice, and intention.* Hence,— , 

DCXXXV. To effect a valid khulá, or release from the Principle. 
marriage tie, the man granting it must bo adult in age, 
sane, free in choice, and it must be granted intentionally,*— 
Oonsequently,— 

DCXXXVI. No khulé is valid if granted by a boy under Principle. 
puberty, or by an insane person, or by one acting under 

ecompulsion, or in a drunken state, or in a paroxysm of such 
anger as to take away all real intention.* 





— 
— — — — — — 


° ÅNNOTATIONS. 


dexxxiv, dexxxv. Kħulá does not take place if the grantor of it be 
a minor, though he be a murdhzk, or one approaching puberty, and giant® 
it with the permission of his guardian or another person; not also if he 
is an insane. It is not also effected under compulsion, nor in a drunken 
state, nor in a paroxysm. of anger such as to take away all inteation.— 


Tahrir ul· Ahkam. 








* Shardya ul-Jeldm, pp. 829 & 830, 


#06 ON KHULA. 


The author of the Zakrir ul-Ahkém says:—“ The khuld 

— by an idiot is valid, yet if the ransom is delivered 

to his hands, the woman is not exonerated from the Rabi- - 
lity, so she must pay it to higeualj or guardian,” 

DCXXXVIL. + If khulá is considered in the light of a 
divorce (talék), it is void when entered into by a guardian 
for his ward ; but if khulá is not a divorce, it is valid when 
given by a guardian for something in exchange.* 

Principle DCXXXVIII. On the part of the mukhtaliah, or 
the woman receiving a khuld, it is required, that * 
she remain /dhirah, or pure, no connubial intercourse 
having taken place during (that) éwhr, or purity,— 
in case she he a woman whose marriage has been 
consummated, who is not past child-bearing, and 
whose husband is present with her. It is also re- 
quisite that she has some aversion to her husband.* 

Principle. DOXXXIX, Khulá of a pregnant woman is valid, even if 
there should ke some appearance of a discharge of blood, as 
divorce “would be valid in such circumstances, though it 
might be said that the courses are upon her. So, also, of a 
woman whose marriage has not beet: consummated, though 

: she were actually subject to them at the time.* 

Principle, DCXL. A woman who is past child-bearing may be 

the sifbject of a khudd, though connubial intercourse wotld 





. have taken place during the tuhr or period of purity* Gn 
which it is effected). 





-_ — — — — 
eR 


ANNOTATIONS. 
dexxxviii. As regards the mukhtuhah, or the woman obtaining release 
from the marriage tie, it is required that she should obtain it, during a 
tukr or period of purity in which the husband did not approach her, in the 
case of her being an enjoyed wife and fot past child-bearing, not a 
minor, not also pregnant, and her husband being present with her, bute 
not otherwise.—Tahrir ul-Ahkam, 
e dexxxix. The khuld of a pregnant woman is valid even though she be 
menstruating, in the same manner as her divorce becomes valid. — Ibid. 
dexl. The 4&dié of a woman who is passed child-bearing, or is a 
minor, or is preghant, is valid, though connubial intercourse has taken 
place with her at the time.—Zbed. 














’* Shardya wl-dgidm, pp. 829 & 830, 


ON THE FORM OF KHUL, - , W 


q 


" The Form of Khulé' 1 fan 


DCXLI. It is required that it be express and — 


givensolely by the word “fhuld” or “talák” Sahl 5 Priacipin 


and that it-be free from any condition.—Tahrir 
Ahkém. . 


As if a man should say “I have released thee, from the Iastration. 

marriage tie for so much (khuldiu-ki ald kazd),” or “ such @ one 
„is released from the marriage tie for so much (fuldnatun 
mukhtaliatun alá kazá)” If it be asked whether release 
from the marriage tie (#ħulá) is effected by thig (ig, the 
above) alone, the tradition is in the affirmative, The 
Shaikh, however, insists that it is not effected by those 
words unless they are followed up by ¢alék, or divoree,* 


DCXLIL If a‘man should enter into a khuld Principk. 
and stipulate for a power to revoke it, the khuld 
would not be valid. So, alsop divorce for an exchange 
would be invalid with a like condition.*. 


d 
There is no doubt that it (the khulá) is not effected by 
the expression “I have liberated thee for a ransom ( fadat- 
tu-ki)” without the addition of the word tulak (divorce); 
nor by the expression “I have cancelled thee ( fasakhtuki),” 
“I have separated thee (dbantu-ki),” nor by “I haye cut 
thee off (battaktu-ki),” nor by “takail (dissolution)."* So,— 


Supposing that the word “ khulá” is sufficient, another question 
rises whether it is cancellation of the marriage contract or a 
divorce. Murtazd says, “It is a divorce,” and this opinion is 
supported by traditions. The Shatkh, however, appears to con. 
Rider it as a cancellation ; apd in this view of it no account thereof 
can be taken in the number of divorces.* 


DCXLIII. Divorce, when given for a ransom, Principle. 
takes effect absolutely, though no use has been made 
of the word khuld.* . 
DOXLIV. Ifa woman should ask her husband for & Principle 
divorce in exchange for something, and hg should grant 
her khudé, or release her from the marriag& tie, without 
using the word divorce (talak), it would take effect.” 


i 





i 


7 
* Sharéya ul-Islám, pp. 329 & 330, 
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Ws Of THE EXCHANGE OR RANSOM FOR KHULE. 
DOXLYV. When a khulé has become valid,: the 


ushand has no power of revocation, the wife, .. 

oweyer, may, reclaim the ransom during the sab- 
sistence of the tddat; and’ if she should do so, he 
may then revoke the khulá if he please.* So,-— 

DCXLVI. In the case of the ransom not being 
reélaimed before completion of the iddat, the khuld 
becomes ¢herea/fter an absolute divorce.* 

A mukhatalah, or woman released by khulá, is not 
affected by a divorce pronounced after the khulé ; because 
the latter is subject to the condition of the ransom being 
reclaimed. Yes, if the woman should reclaim the ransom 
(within the iddaf), the husband may lawfully revoke (the 
khuld), and then divorce her de novo.* But,— 

DCXLVII. If the woman is one who should not observe 
iddat,—that is, if she is unenjoyed, past child-bearing, or an 
infant, —thc husband cannot at all revoke the khuld, whether 
the khul@ was given by the word talék, or by afiy other 
word, and whether he returned the exchange or not.— 
Tahrir ul-Ahkém. : 

DCXLVIII. In khulá it isenecessary that there 
should be two just witnesses to it, and that there be 
intention, as in divorce.*—Tahrir ul-Ahk4m. + 


On the Exchange or Ransom for Khulá. 
DCXLIX. As respects the exchange or ransom, 
it is required that the same be known by sight, or 


PPE ESTE TREISE, SESA 


— — — ere — ——— 





ANNOTATIONS. 

dexlv. When a man has granted khuld, he cannot revoke it, unless 
within the iddat, the woman should reclaim what she gave as an 
exchange for the khuld.—Tabrir ul-Abkám. 

dexiviii. It is further requiied for the validity of the contract that 
it should be entgred into before two witnesses present at the time. 
It is also neces that it be free from conditions, 

When the h d grants a khuié to his wife for a thousand, without 
expressing the meaning and intention, the Akuld is invalid.—Sharhya 
ul-Islam, p. 329. 








* Shardya ul-Islám, p. 331, 
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* 4 
entigiven, mo that there be no ce respecting “ore 
‘gvandity, description and species; and that it by 

it or (with respect ta a musalngăn jeee aug 
Tabstr ml-A. 9 p E » t ag> et 
DCL. Whatever may be validly given as dower,” Prieiflp 
is also valid as the ransom of khuld; andithere « }» 
id no limit (to the amount or quantity) of the 
same, so that it may Mwfully exceed whatever was 
given to the woman as her dower, or on any other 
account.f Hence,— 


DOLI. If the ransom is something the property Prepi. 
in which is unlawful to a musalmdn, as wine, for 
instance, ìt is invalid.} ° 

If the khuid was for vinegar, and ıt proves to be wine, the 
transaction is valid, but the husband is entitled to have that 
quantity of vinegar f s 

Where, however, the ransom 18 a foetus, of which a bèast or a 
female slave is pregnant, the Ahuld 1s not vahdt * 

DCLIIL When a‘ransom is not produced, its Prone 
kind, quality and quantity must be mentioned; but 
if produced, mere inspection is sufficient. When it 
is money, it must be paid in the coin most prevalent 
in the city, unless some particular currency is men- 
tioned, when it must be paid in that.f 

DCLIT. The ransom may be disbursed by the woman Prape, 
herself, or by her agent, (walé), or by one who has become 
her security for it, with her permission ft 
° ANNOTATIONS 

dal. Anything that can validly be a dower can validly be a ransom, 
whether it be a thing itself or usufructuary,—as suckhng, hezdnat,? »% 
niaintenanos, and the like.—Mafatih. 

dely:. There ıs no lumit of ransom, but it is necesfary that the same 
showld be kuowa in order to be capabla of delivery nr Jétd ° 


s 

















¥ x , See ante, P. 852 
+ Bhartiya ul-Isldm, p. 329, 2 
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4 


But whether it may, be paid by a mere voluntary, is liable to 
doubt, the better opinion being against such payment.* “ 


Tf the ransom (of khulé) be the suckling of the husband's’ 
child, it is valid, provided that the time during which the: 
suckling is to last is distinctly specified.* 


So, diso, if a man should divorce his wife in exchange for 
the child’s maintenance (the transaction would be valid), 
subject to the condition that the quantity of the food and 
clothing which may be required, and the time for which 
they are to be provided, are distinctly specified.* 


If (in either of the last two cases) the child should die 
before completion of the time, the divorcer would be entitled 
to a compensation for so much of it as would remain un- 
expired, namely, the hire of a like (nurse), if the ransom 
were the suckling of the infant; but if it were the infant's 
maintonance, the value of the food and clothing that would 
have been required for him for such period.* 


If a husbamd should enter into a khulá with his wife for 
a consideration sufficiently described, and which, when deli- 
vered, does not come up to the description, he may return 
what has been so delivered, and daad its exchange for 
something corresponding to the description.* 


So, also, # the thing delivered be biemished, he may 
return it, and claim an exact similar unblemished thing, or its 
value; or he may retain the thing, and require a compen- 
gation for the blemish.* 


DCLIV. Ifa khulé is made with two women for 
one ransom, the khulá is valid, and the ransom is 
payable by them equally.* 


If two women should say (to their husband), “ Divorce us for 
a thousand,” and he divorces only one of them, he is entitled to 
half the sum; but if he should subsequently divorce the other, 
the divorce would be revocable, and he would have no title to tha 
remainder on account of his delay in responding to what required 
an immediate answer. * 


$ 





* Shardya ul-Ielám, pp, 329 & 830, 


OM THE KXCHANGR OR RANSOM FoR KHULi. $i- i 


DOLV. If a man enters into. khulá with his 
wife fér a specific article which a to another === 
person, the shuld is valid, and the husband entitled Principle- , 
to the value of the article, or something similar to 
it, if it belong to the class of similars. . 


d 
Thus the Sharéya ul-Islém:—“If » man should enter into a " 
khulé with his wife for a specific article which proves to be the 
property of another, ıt has bgen said that the khulá is void ; but 
it were better to say that ıt were valid, and the man entitled to 
the value of the specific article, or something simular to ıt, if it 
belong to the class of similars.”* : 


DCLVI. It is lawful to appoint a wakil, or agent, in Principle 
khuld on behalf of the woman, to ask divorce from the hus- 
band, to fix the amount of the exchange or ransoth, and to 
deliver and pay the same; also one on behalf of the man, to 
stipulate for the exchange, to take possession of the same, 
and to effect the divorce *— . 


DCLVII If the exchange is destroyed before poasession Principle, 
thereof was taken (by the husband), the right thereto is not 
lost, the woman is bound to give property similar to that 
— or the value, thereof, if there is nothing similar 

ereto," 


So also the Tahrir uwl-Ahidm :—“ When the husband granted 
khulé for a property, and ıt was destroyed befora being taken 5 
possession of (by him), the woman 18 bound to give property 
similar to the one destroyed, or the value thereof, if thera 138 
nothing similar. ”—Tahrir ul-Ahkém. 


e DCLVIII, When a woman has appointed ap agent for prneple, 
her khulá generally, the tansom must not exceed her proper 
dower, to be paid in the coin of the place And, in like 
manner, when the husband appoints an agent for khulé in 
yeneral terms, and the woman’s agent gives more than the 
proper dower, the ransom is vaid, and the divorce takes 

effect revocably without the agent being responsible. And > 

if the husband's agent should grant the khuld for less than 

the proper dower, the khulé would be void. So, also, if he 
should divorce her for such a ransom, the divorce would not 

take effect,.as he acted contrary to his instructions * P 


E _aa - 


* Shardya ul-Islam, p. 330. 


l #12 ON THE EXCHANGE OR BANSOM FOR KAULA, 


r Rabrnn DCLIX. When & woman’s father says to her husband 

! L — Divorce her, and thou art free from her dower,” and he 

does divorce her, the divorce is valid revocably, and she is 

Principle. neithdr obliged to discharge her husband from the payment 
of the dower, nor is her father responsible." 

Principle. y DOLX. If a stranger obtained khulá for a woman from 
her husband, it is valid, provided it was with her consent 
and property, because the man acted only as her wakil, or 
agent. 


Tanyag 


Principle  DCLXI. If a sick womanf obtains khulá for 
her proper dower (mahr-ul-mithl), or for less, it is 
valid; but if for more, the excess must not exceed 
one-third of the whole of her estate. Tahrir ul- 
Ahkam: 

So also the Shardya ul-Islém:—“Tf a woman should 
enter into a khulá during her death-illness, the transaction 
would be valid, though the ransom exeeed a third (of her 
estate), But cn respect thereof it is maintained (by some of 
the doctors), that any excess over the Por dower (mahr- 
ul-mithl) must come out of one-third (of her estate), and 
this opinion is in accordance with tht principles of the law.” $ 


Khulé, granted by a sick man for the (woman’s) proper 
dower, or without it, is valid, since he is competent to grant 
a divorce without an exchange —Tahrir ul-Ahk4m. 

The conditions which ‘nullify khuté are those which the 
contract itself docs not require.t : 


For instance, if the husband should say “If you revoke, I 
revoko,” this condition would not nullify tho contract, as it is one, 
which the Myuld requires. Sv, also, if the wife should stipulate 
for a right to reclaim the consideration, (the khulá would still be 
valid). But if the husband should tay “I have given you a 
khuld, if you wish it,” the Ahuld would not be valid, though she, 
should wish (the same) ; for this is not a condition which the con- 
otract requires ; 80, also, if he should say “Jf thou wilt be res- 
ponsible to me for a thousand,” or “If thou wilt give me,” or 
words to the like effect ; so, also, if he should say, “when,” or 
i whenever,” or “at any time,” (the khulá would not be valid).$ 





* Shardéya ul-Isldm, pp. 329—381, 
+t Here by a “ sick woman. ” is meant a wife in her death-illness. 


t Shardya ul-Ielém, p. 331. 
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THE RULES OF KHULA, 418 


5 The Rules of Khulh l ae 
Thes may be gathered from the following cases‘— —, — 
a DOLXU. If a man ghould compel his wife into reipi 

{an arrangement for) a ransom, he would do what is 

unléwful; and if he should thereupon divorce ker, 

the divorce would be valid without any obligation’ 

{on her part) to deliver the ransom to him. This 

divorce, however, would be revocable.* 


DCLXIII. If a husband should grant a khulá to Principle 

his wife, while their dispositions and tempers are 
still in harmony, the khulá would not be valid, and 
he would not become the proprietor of the ransom. 
And if he should -divorce for an exchange in like 
circumstances, hẹ would not become the proprietor 
of the exchange, but the divorce would be valid, 
though with liberty to him to revoke.*, 


If a woman has been guilty of any profligate act, her husband 
may lawfully annoy her to ransom herself. It has been said, 
however, that this is abrogated, and 1s no longer permitted. * 


DCLAIV. Whena khulé has become valid, the Prmoipte, 
husband has no power of revocation; the’ wife, 
however, may reclaim the ransom (at' any time) 
during the iddat, and when she does so, the husband 
may revoke (the khulá) if he please.” 


‘ DCLXYV. If a man should grant a k&ulá to his Principia 
wife with stipulation for revoking it, the khulá would 
not be valid.* 


ANNOTATIONS, o 


delxiv. When the contract for ransoming has become valid, the hus- 
band has no right to revake ; the wife, however, can reclaim the ransom 
before completion ofghe éddat ; and, upon lier doing so, the husband is 
competent to revoke (the contract) if he please.— Ma/dtih. 


* Shardya ul-Jeldm, p. $31, 
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Ali ON MDBARAT. 


Mubérat, in law,’ signifies mutual liberation, or release 
from the marriage tie. = a 

DGLXVI. .Mubérdét is like khulé, with this 
exception or difference, thaf mubérdi is founded upon 
the mutual aversion of husband and wife, while 
khulá is founded on the aversion of the wife alone; 
and that in mubdérdt the husband can take (iu ex- 
change for it) no more than what the wife had 
received from him, any excess béing unlawful, while 
in khuld it is quite lawful.* ` 


According to the general agreement, — 


DCLXVII. In mubárát the use of the word 
talák (divorce) is necessary to effect separation. 


Thus the Shardya ul-Islam :— We are all agreed that in 
mubérdt the word talak is, necessary to effect a separation 
between the parties, while (with regard to its being required) 
in khulé, there is a difference of opinion.”* 


DCLXVIII. Mubérat is effocted by the husband's say- 
ing “ Barttu-ki ala Lazd, fa anti taltkun” (L have liberated 
thee for so much, so thou art liberated).* 


— — — ia — — — — — 
a £ 


: ANNOTATIONS, 
delxviii, The form (of mubdrdt as well ss of khulá) should be 
express, as: “ khaldtu-k: li-kdza, or ald kazd (I have released thee from 
the marriage tie for this or upon this);” “ Bdritu-kt l-kdza or aid 


kazá (I have liberated thee for this or upon this) ;” or the like.—-Mafatih. 


Murdbdt is effected in the case of mutual*aversion (between husband 
and wife), as by the husband’s saying “ Bdritu-ki, ala hazd, ants id- 
likun (Ihave liberated thee for this, thou art divorced) ;” but if he 


should divorce her without using the word mubdrd?, an absolute divorce * 


would teke place, and the exchange must be redelivered; but if the 
word mubdrdt is alone used without the word talék, then tuldk, or divorce, 
shall not take place according to the {mda or concurrence of the 
Learned.—Tahrir ul-Ahkam. 

In mibdrdé it is not lawful for the husband to take more then what 
he gave her.—Zbid, 


¥ 
* Shardya wl-lLsidm, p, 388, 


ON MUBARiT, 45 


In khulá and mubdrdt, the conditions or requisites are Lauga 
the same as in talák, or divorce, and each of thot is a talak wih 

- for an exchange. There are, however, additional requisites, 
one of them is the wife's being willing tœgive the exctlen y 
ahother condition, which is peculiar to the is * 
aversion to the husband, as without it the talák will not be 
yalid, and the husband will not be thé proprietor of the 
exchange. There are two other cofditions which are peculiar 
to the mubdrét,—one of them is the mutual aversion, and 
the (other is the) emghange not exceeding the (woman’s) 
dower If there is no aversion, then, according to the 
generally received opinion, the talák is valid, but the 
exchange void. such also is the case when the* husband 
compels his wife to give the exchange, and grants a divorce 
for it; but when he gives a khulá for it, the same becomes 
void by reason of the exchange being so—Mafétth. 

Mubdrdt is founded upon the mutual aversion of the 

husband and wife; and it is a condition that this (ae, 
mubárátť) be followed by the word taláh (divorce), insomuch 
that if the husband should stop at the wofd “ mebdrdt,” 
no separation would thereby take effect* (between the, 
spouses). And,— i 


DCLXIX. If, instead of “ Bárítu-ki” he should say Prenciple, 
© Fésakhtu-ki,” or “ abantu-ki” or any other (like) expres- 
gon, the same would be equally effective, if followed by the 
word “ talék,” since it is the utterance (of that word) alone 
which is required for the separation, and nothing else * 

Even if the husband should shorten (the sentence) into 
«Thou art divorced for so much,” it would be yalid, and 
there will be a mubárát, or mutual release, effected, as it is 
an expression of divorce*for an exchange with mutual repul- 
sion between the spouses * 


DCLXX. The same conditions are required in Principle 
the man and woman entering into a mubérdt, as 
those entering into a khuld.* ; 


— —— — — — ñ — 


+» 





ANNOTATIONS 
delxx. The conditions with respect to the parties mutually released 
are the same as those with respect to the giver and taker of the khuld. 
» abrir ul-ahkam. 








* Shardya ul-Leldm, p, 383, — 


? ol F 
418 ON . * 


DOLXXI. Divoree for an exchange or taagim. ` 
is absolute, so thet the husband has no power tò 
revoke it, unless the wife should‘reclaim the ran- 
sotn, "which she can do during the éddat ; and ifshe 
should avail herself of the right, he may also revoke 
the divorce.* ° ; . 

DCLXXII. After the expiration of the iddat, none of 
them can revoke or reclaim.—Tahrir pl-Ahkám. 


On Zihér. 


DCLXXIIl. Zihdér is repudiating one’s wife 
by likening her to the back of his mother, or of ' 
any other woman related to him within the prohi- 
bited degrees, not by affinity, but by consanguinity, 
or fosterage. By such likening separation takes 
place, which would be absolute, unless the sin is 
expiated for,” 


DCEXXIV. The form must be express, as if 





“the husband should say “Thqu art on me (or to 


me) like the back of my mother;” so also if he 
should say “this person,” or “my wife,” or “such 
a person ” (is on me like the back of my mother).» 
Tahrir ul-Ahkam. 

So also the Shardya ul-Islam :—*“ As respects the form, 
it is as if one should say (to his wife) ‘Thou art on me 
like the back of my mother; so, also, if he should say 
‘This person, (or make use of any, other word indicative‘ 
of the particular individual), ‘is on me like the back 
of my mother,* (the zikár would he constituted).” 


— — — — (Y 








ANNOTATIONS. 
* delxxi. In mubdrdt, an absolute divorce takes place as in the Ahuld, 
unless the exchange is reclaimed by the woman within the éddat; in 
which case it may be revoked during the iddat, provided the husband 
did not marry a fourth wife, or the sister of the divorced (wife):—Tahrir 
ul-Ahkam. 


+ 








Sta 


* Shordya ul-Zslém, p. 833, 
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ON ZIHAR. i 417 


. The particular word of connection Às, 'of no consequened ; Lenn ki 
so that if the man should say “thou art to me,” or “wi cies 
- me,” it would make no difference.* , 


‘Bat if the man should liken her to the hand of his 
mother, or to her hair, or to her belly, it has been said that 
there should be no zihdr, though there îs a weak tradition 
in favor of its taking effect in such a case accordingly.* 


If the likening were to any other than his mother, in any 
part of her person, but the back, there is no doubt there 
would be no zihar.* 


According to general agreement, zihdr takes place 
likening (the wife to the back of the mother).* Hoverer 7 


DCLXXV. If the man should liken his wife tO Principle, 


the back of another woman who is one of those 
with whom marriage is for ever prohibited, the 
zihár would take place.—Tahrir ul-Ahkém. , 


So also the Sharáya ul-Islam :—“ If, again, the man 
' should liken her to the back of one of the women related to 
him within the prohibited degrees of consanguinity, or 
fosterage, there are two traditions on the subject, and 

qrding to the most generally received of these, ezihdr 
uld tales effect.” —p. 333. Hence, — ; 





DCLXXVI. If the man should liken his wife to Principle. 


a woman prohibited to him only by affinity, even 
though the prohibition were perpetual (b), zihár 
would by no means take effect.* 


(b.) As a wife's mother, èr the daughter of an enjoyed wife, or 
the wife of a father or son.f Such also would be the case if he 
likened the wife to her sister, or to her aunt, maternal or paternal, 
or if he said “lıke the back of my brother, or my father, or my 
paternal uncle,” nothing would result (therefrom) ; so, also, if the 
woman should say “thou art on me like the back of my father, 
or my mother.”* 





* Shardya ul-Islam, pp 333 & 334. 
t Tahrir ul. Ahkåm, 
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418 ON ZIHÁR 


DOLXXVII. *.Ap respects the musdhir, or the 
husband uttering the zihdr, it is required that he 
be adult, perfectly ‘sane, have freedom of choi 
and intention..—Tahrir ul-Ahkam. * 

So also the Tahrir ul-Ahkám :—“ With respect to the 
muzahir, the requisites are the same as in divurce—that is 
puberty, sanity, free choice, and intention.”* 

Consequently,— i 

DCLXXVIII. The zihár by an infant, by an insane per- 
son, by one acting under compulsion, or by one temporarily 
incapable of intention through drunkenness, stupor, or a 
paroxysm of passion," is invalid. i 

If one should intend divorce by zihár, there would be 
neither divorce for want of the proper word taldk (divorce), 
nor zihér for want of intention.* 

Zihar by a eunuch is valid, if we say that dalliance short 
of connubial intercourse is prohibited by it, so, also, it is 
valid when pronounced by an infidel, or a slave.* 

DCLXXIX. With regard to the muzdhirah, or 
the woman who is subject to the zihdr, it is a condi- 
tion that she have been married by contiact.* 

Acéordingly Zihdr cannot take effect with reference © 
one who is å stranger (to the muzdhir at the time), though 
he should suspend it, or make it dependent on his marrying 
her.* 

DCLXXX. It is alsoa condition that the woman be 
téhirah, or pure, in that iuhr, having no connubial inter- 
course (during it), and her husband be present with her, and 
that she be of an age to be subject to the courses.” 


— — — ee — — — — 
— — — 








ANNOTATIONS. 
delxxx & delxxxi. It is also a condition that the muzdhir be 
married to the woman ; that she be a /éhrrah having no connubial iuter- 
course during that éukr ; that the husband be present with her; and 
that she be not an infant, nor yds, nor pregnant.—Tabrir ul-Ahkám, 








— — 





* Shardya ul-Ielim, pp. 884 & 335. 
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If any of these conditions is wanting, the zikdr is valid, Fascha 
thangh they were on her at the cane abit 
‘With regard to a woman married by a temporary con- Principle. 
tract mut), there are various, opinions ; but according to 
that which is best suppérted by authority, Zihdr may take 
effect on such woman.* ° ‘ 


DCLXXXI. It is a condition that stwo just persons Principle. 
be present when zihdr is pronounced, and hear the words of 
the muzéhir, (that is, the wording of zihár uttered by the 
husband), and that the zihár take effect immediately (c). 


(c) So that, if the effect be suspended till the expiration of the 
month, or entering upon a Friday, there would be no aihdr accord- 
ing to the best opinions.* ‘ 


On the important effects of Zihar. 


DCLXXXII. When zihdr has taken place with Principle 
its conditions, it is unlawful for the husband to have 
connubial intercourse (with the wife) hefore expia- 
tion.—Tahrir ul-Ahkam. Thus,— j 


The muzéhir is prohjbited from having connubial inter- 
course until he has madg expiation,—whether the expiation 
be by emancipation, by fasting, or by feeding the poor ; and 
if he should have connubial intercourse with her (that is, 
Fhe broak tho prohibition) during the fast, he must’ begin 
it anew. ° : 


Expiation is not due merely on pronouncing the zikár, 
but is rendered incumbent by a return to the wife, by which 
is meant an intention to resume connubial intercourse. And 
the more correct view seems to be that nothing is estab- 
lished by the zihér itself, except a prohibition of such inter- 
course until expiation is made.* 


° If connubial intercourse should take place before expintion, two 
expiations would be necessary; and if repeated, the expiation must 
be repeated also.* ° i 


— — — 
— — 





ANAOTATIONS, 
delxxxi, The gikér should take place in the presence of fwo just 
witnesses.—/l'abrir ul-Alikam. 


4 





* Shardya ul-Isidm, pp. 884 & 385. 
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When a muzákir, or the man uttering the zihár, is unable to 
make any expiation, or offer any other substitute for it than ask- 
ing pardon of God, prohibition continues, according to same, until 
expiation is made; but others, with more probability, maintain 
that to ask pardoy is enough.* " i 
DOLXXXIII. If the mazáharah, or the woman who is 
the subject of the zihár, chooses to have patience, no other 

erson has a right to object. But ifshe brings the matter 
Pefore the judge, the husband must be put to his choice, 
either to make expiation and return to his wife, or to repu- 
diate her, and three months are to be allowed to him to 
make up his mind. Ifthe time be allowed to expire with- 
out making his choice, he is not to be compelled by means 
of straitening to repudiate his wife, nor is the judge 
empowered to make the repudiation in his stead.—Sharáya 
ul-[slém, p. 335. So also the Tahrír ul-Ahkám. 


Tho expiation of zihár requires the emancipation of a slave ; or, 
in the case of inability to emancipate, fasting for two successive 
months ; and in the case of inability to fast for that time,’ the 
feedingtof sixty poor persons.* 


On Ilá. 


fd, in its primitive sense, signifies a vow. In law, it 
implies a husband swearing to abstain from carnal know- 
ledge of his wife for any time above four mouths, if she is a 
free woman ; and two months, if she is a slave. Y 


DCLXXXIV. There can be no flá except (by 
swearing) in the names of God, the purest; and 
the same may be effected in any language when so 
intended.f 








ANNOTATIONS, 

Tlg is an oath to refrain from having carnal connection (with one’s 
wife).— Mafatih. ‘ 
delxxxiv. lt does not take effect unless it be in the name of God 
* Almighty ; and may be uttered in any language as may be practicable; 
but it must be with intention, and its words must also be express—as 
«I swear in the name of God that I will not bave carnal connection 

with thee.” —Jbid. 





ö— — — — — — — — — — — —— — 


* Shardya ul-Ialám, pp. 335 & 886, 
} Vide Shardya ul-Islám, p. 343, 
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The words by which it is constituted are either plainand Lavoe 
expregs (a), or especially — to suph act (G) or = £91. 
those which do not expressly indicate the same, but aro 
eapable of being so interpreted.* . i 

fa.) As,—“ By God, I will not have canial connection with 
thee.”* : e i 

(3.) As, when the man should say—“ I will not cohabit with 
thee, or I will not have carnal connection with thee.”* 

DCLXXXV. The above will effect 1/44 if intended ; Principie. 
but without intention, it will not be effected.* 

The oath should be free from any condition—-Tahrir ul- * 

ám. : 

Whether á can be made dependent on a condition, is a 
question on which there are two reports of the Shaikh’s 
opinion. According to the mést notorious or generally 
received of these, it cannot be constituted either in depend- 
ence on a condition, or to take effect from a fnture time, 
and, if attempted, the condition would be surplusage.* 


DCLXXXVI. The fá does not take effect unless Principle. 
the oath be absolute} perpetual, or for a period exceed- 
ing four months, or‘dependent on an act, which gene- 
rally does not occur except after it. 1f the husband 
approach the wife within the period, it is nebessary 


for him to make expiation for the odth taken.—~ i 
Tahrír ul-Ahkám. 


DOLXXXVII. As regards the muli, or the man Principle. 
pronduncing the 7/4, it is required that he be adult 


— — = —< — 
i — — — — — 


— 
— t — 


ANNOTATIONS. 
delxxxiv. The oath must be taken in the name of God Almighty.— 
Tahrir ul-Abkam. — 
delxxxv. It is a condifton that the wording of the oath be uttered 
intentionally, though it may be in any language.— Ibid. 


delxxxvii. As respects the Adiif, or the swearer, it is reqtfired that s 
be be adult, perfectly sane, have freedom in choice, and intention.—Jé:d. 





y 


* Shardya ul-lelám, p. 343. 
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and sane, and have. freedom of choice, and inten- 
tion.* Andj— ° 


DCLXXXVIII. As regards the múlá, or the 
woman who is the subject of the #/d, it is necessary 
that she be married by contract, and not merely by 
virtue of a right of property; and that the marriage 
be consummated.* 


With regard to a woman married by temparary contract 
(muta), there is some doubt; but according to the more 
approved opinion she is not a subject for álá * 


It makes no ditference whether the woman be free or a 
slave; and in either case she is competent to bring the 
matter before a judge to ‘have a time fixed, and atter its 
expiration to demand a return of conjugal intercourse.” 


DCLXXXIX. Iá may applv to a revocably 
divorced woman, within her iddat, and not to one 
absolutely divorced.—Tahrir ub Ahkám. 


The rules of ilô are the following — 
e 
DOXO. lá is not constituted unless the prohibition 
is absolute, perpetual, or for a time excecding four months, 
or to continue until the occurrence of something which 
certainly cannot happen, or in all probability will not 
happen, before the expiration of that time («).f 4 


| 
(e) As if a man, bemg m Jrák at the time, should say— 
“Until I go tu, and return fiom, a tow in Turkey.” 


— — — — 


: ANNOLATIONS. 


delxxxviii. The woman who is subject to ild, is required to be 
permanently married and enjoyed —Tahbıíı ul-Abkám, 


— — — — omens — — —— — — — — — — — — — 


* Shardya ul-Ivlum, p 343, 
t Shardya ub-Zelam, pp. 143 & 144, 
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re DOXOI. The time for the women to wait is four  tworm 
months, whether she be free or a slave, og whether her | ZNL 
husband be the one or the other; and this time is the.. k 
husband's right; so that within this stime she ‘cannot Fineip 
demand ‘his return to her ‘Nor when it has expired is she 
divorced by the mere expiration. Neither has the judge 
any power to divorce her. But if slfe should bring the 
matter before him, the husband then must make his choice 
either to divorce her, or to return to her. If he should 
divorce her, that would put an end to her right, though the 
divorce be revocable, according to the best opinions. Ño, 
also, if he should return to her, that would equally put an 
end to her right.* 


But if he refuse to do either of tho things required of him, he 
is to be imprisoned and straitened until he either divarces her, or 
returns to her. The jutlge, however, has no power to compel him 
to do either of these ın prefercnve to the other.* ' 


DCXCII. 1f the ¿lá should be tur a definite time, and P» inciple. 
he procrastinates, after the matter is broyght before the 
judge, till the time expires, the effect of the iſct abates; ° 
and he is not liable for any expiation though he should 
have connection with his wife. And if she should deem it 
her right to demand a return, it would not be thereby 
extinguished.* 


. v 


Lian, or Imprecation. 


DCXCIIT. The pillars, or essentials, of lién are four: principle 
First, the causes of lián ; secund, the unprecating husband 
(mul@in), who is required to be adult and sane; third, the 
imprecating wife (mulgunah), who is required to be adult, 


, sane, free from deafness and dumbness, and married by a 
s 


— — — ~ 
— — —— — — 





ANNOTATIONS. 


dexei. If the period has expired without connubial intercourse, 
atill the woman will not be divorced without a divorce being (formally) 
given; and the judge bas no power to give a divorce on behalf of the 
busband.—Tahiir ul-Ahkam. s 3 


SRR RATUA PAARE EEEE e EEE TEER — — 


* Sharáya ul-daldm, pp. 143 & 144, 
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permanent contract , and, fourth, the mode or form in which 
it is conducted.* * 


DCXCIV. The causes are two in number: 1, scandal 
of the wife ; and 2, denial of a child.t 


DOXCV. Ltén, or imprecation, is not induced by the first 
cause, which is scahdal, except when the husband char 
his chaste wife (muhsinah), whom he has enjoyed, with 
adultery, and alleges that he has had ocular demonstration 
of the fact, but has no other proof of it.f 


DCXCVI. It follows from the ocular @emonstration 
being required on the part of the husband, that there eqn be 
no lián for scandalin the case of a blind man, though there 
may be for the denial of a child.t 


If the accuser has proof, but he declines to produce it in 
order to (prove) a didn, it is a question whether lián would 
be valid. According to the Khilaf, it would; but this is 
denied in the mabsút, on the ground that the want of proof 
is made«a condition in the sacred text; and this opinion is 
more agreeable according to the general principles of law. 


DCXCVIT. It is not lawful for a husband to accuse his wife 
on a mere supposition, nor even with a strong presumption (of 
her guilt) founded on information given to him by a person in 
whom ke can confide, nor; though it should be notorious, 
that such a one has committed adultery with her.t 


— — — — — — — 
— — — — — eee — 





ANNOTATIONS. 


dexciv. The causes are two,—the charge, of adultery, and denial of a 
child.—Tahıír ul-Abkam, 

dexcv. With respect to the first, it is reyuired that the wife charged 
with adultery be chaste (muhsizah), enjoyed, and free from deafness and 
dumbness; and that the man should have seen her in the act, but have 
no other proof, —Jbid. 

dexcvi. So no lión can be established to a blind man if he brings 
such charge (against his wife), though the denial of a child may be 
established in his favor.— Ibid. 


— — —— — ——— — ——— ———— —— — — 


* Vide Shardya ul-Leldm, pp. 446-—449, 
t Shardya ul-Islan, pp. 346 & 347, 
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DOXCVIIL Forthe establishment of lián by denial eprvas 
of a’child, it is necessary that delivery should take — 
place at six months or more from the time of conju- Principle, 
gal intercourse, and not beyond the’ extreme period 
of gestation: it is further requisite’ that the inter- 


course should have been under a pérmanent contract. 
Consequently,— 


“If the woman should give birth to a full grown child 
within six months from the conjugal intercourse, the child 
is not affiliated to her husband, and may, therefore, be denied 
by him without lian.” But if they differ after consumma- 
tion as to the time of pregnancy, recourse must be had to 
mutual lidn.* 


A child is not affiliated to the husband unless access to 
his wife was possible, and he was capable of having matri- 
monial intercourse.* ° 


DCXCIX. If he (the husband) should die? whetker before Brinciple. 
or after attaining majority, without denying the child, it 
must be affiliato] to him, and both the wife and child are 
entitled to appropriatę shares in his inheritance.* 


DCC. If the husband should die before the (com- Principle. 
mencement) of the lián, or before its completion, both the 
wife and the child denied will inherit from, him; on the 
other hand, if the wife should die betore the lián, or before 
its completion, the husband will inherit from her.—Tahrir 
ul-Ahkdm. 


DCCI. The husband can deny the child whether it be Principle. 
a mere foetus in tho womb, or separated from its mother. 





— 





ANNOTATIONS, 


dexcviii. With respect to the second, it is required that apparently, 
there be a possibility of the child being his,—by its being born at or after 
the sixth month, or a longer period from the time of connubial inter- 
course; and that the wife be enjoyed under permanent coutract.— 
Tahrir ul-Ahkám. 





* Shardya wl-Islám, pp. 346 & 347, 
: G 2 
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When he denies it after its separation from the mother's 
womb, he must do it without delay; but if he delays it, 
— he was able to do so without delay, such denial is 
void.” ° -© « 


DOOII. If he‘refrain from denying a child of which 
his wife is pregnant ill her delivery, he may lawfully deny 
it after its birth according to both opinions.* But,— 


DCCIII. A person who has (once) acknowledged a child 
expressly, or impliedly (a), cannot afterwards deny it.* 


(a.) As if, when congratulated on its birth. he has answered 
in the words indicative of satisfaction. For instance, if the terms 
of congratulation were, “ God has blessed you in your child,” aud 
he should answer “Amen,” or “if it please God.” But if he 
should say by way of answer, “God has blessed thee,” or ‘ God 
has done good to thee,” thcre would be no acknowledgment.* 


DCCIYV. It is required that he (the imprecating 
husband) be adult and sahe.f 


DCCV. Lidn, or imprecation, is in no case 
valid without speech or approved signs. 


DCCVI. The imprecation by a dumb pesson is valid 
when his meaning can be ascertained by approved signs, in 
the same way as divorce and acknowledgment by him aro 
valid.f 


DCCVII. It is required thac the imprecating woman 
(muldinah) be adult, sane, married by a permanent contract, 
and free from deafness and blindness.f 


With respect to consummation there arc several reports: 
according to one of these, there is no lián without it; 
according to another, the lián is lawful; while a third 
restricts its legality to a case of scandal excluding denial of 
a child.f 


* Lian is established between a free man and a slave wife. Here 
also there aro two opinions, of which, one forbids it, while the 
other allows it only for denial of a child, to the exclusion of 
slander. f 





* Sharaya ul-Islám, pp. 346 & 347, 
t Shardya ul-Islam, pp. 348 & 349, 


ao 
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DCOVIII. Lidén, or imprecation, is valid with 
respéct to a pregnant woman.* 


Læorunæ 
XVL 


-pp 


DOCCIX. A lián, or imprecation, is, not required to Principle. 


reject a child born of @ female slave, a simple denial being 
sufficient for the purpose ; for, as such child, though begatten 
by the master of its mother, is affiliate? to him only by his 
acknowledgment, so it is cut off from him by his mere 
denial.* 


DCCX. Lidn is not validlv effected except in 
the presence of the judge (hakim), or some one 
appointed by him for the purpose; yet if the partics 
are content with a private person, and take the lidn 
before him, it is lawful.* i 

Form. 

DCCXI. The proper form of lian is, that the man 
should four times call God to witness that be is among the 
truth-speakers in respect of what he has laid® to the 
charge against his wife, and that he should then add,— 
“ May the curse of God be upon him, if he be among the 
liars!” The woman should then call God to witness four 
times that he is among the liars in respect of what he has laid 
te her charge, and should then add, “ May the wrath of Gud 
be upon her, if he is among the truth-speakers.”* 


ES ES — — — — — ot 
— —— — ——h oe 





ANNOTATIONS. 

decxi. When a man charges his wife with adultery, and intends 
to have the didn effectéd, it is required that the matter be 
brought before the judge (hdkim), or the person appointed by him for 
the purpose; and the man should first say four times “ I call God to 
witness that I am among the truth-speakers in respect of what she is 
accused of.” After that he should say—“ May the curse of God be 
upon me if I am among the liars.” Then the woman should say four 
times—“I call God to witness that he is among the liars with respect 
to what he has accused me of ;” and she should then say — May the 
wrath of God be upon me if he be among the truth-speakers.”«—Tahrir 
ul-Ahkam, , À 








- — A — 


+ Shardya ul-Ielám, pp. 318 & 349 
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The words of testimony are as just mentioned, and it is 
proper that such husband should stand when uttering them, 
and that the woman should also stand when so doing. The 
man should first begip to utter (the formula), and then the 
woman.* ; 

If, instead of saying “I testify by God,” the parties should 
say “ I swear,” using the word “ halaf, or kasam,” (which signifies 
an oath), or the like, the formula would not be lawful.* 


DCCXII. If the man deny the child, he should add— 
“This child is the fruit of adultery, and not of my connec- 
tion.” If he should shorten his speech into one of the 
phrases, it would not be valid.—Tahrir ul-Ahkam. 


The parties should also make use of the Arabic language 
if able to do so, and this is only to be excused by in- 
ability.* a : 
The Rules of Lian. 

A man by slandering his wife becomes liable to punish- 
re (hadd), Lut his liability ceases on his taking the 

an. « ' 

DOCCXIII.. The child is cut off from the man, 
but not from the woman: she ceases to be (his) 
wife, and becomes perpetually prohibited to him. 

DCCXIV. If the man should give himself the 
lie (or’retract) after the lidn, the child is affiliated 
to him, and Would inherit from him ; but neither the 
father nor any one related through him can inherit 
from the child, while the mother and those related 
through her retain their right of inheritance from 
him. Her wifelood, however, ‘does not return, nor 
is there any abatement of the prohibition.f 


a ~ — — ea —— 
— — —— 











ANNOTATIONS. 
e dcexiii. Upon the án being established with respect to them (both), 
the child is cut off from the husband, but not from the wife; separation 
shall take place between them, and they shall perpetually be unlawful 
to each other.—Tahrir ul-Ahkam. 





* Shardya ul-Tslám, p. 349. 
t Sharáya ul-Islám, pp. 349—851, 
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The effect of lián is established upon the mere Lnopons 
* j i, 
_order When pronounced. tet 
DCCX#¥. If there has been a failure, in any of the Principle. 
appropriate words of didn, ft is not valid, and any order 
which the judge may have passed upon it is inoperative.* 
DCCXVI. The separation induced by lián is a Principle. 
cancellation of the marriage, and not a divorce.* 
— 


* Shardya ul-Islam, pp. 349—351. 


LECTURE XVII. 


ON THE REVOCATION OF A DIVORCE, OR RECALLING 
A DIVORCED WIFE, AND REMARRYING HER,— 
AND ON IDDAT. 


4 | eae 


Principle. DCCXVII. The (husband’s) right of recalling is 
established with respect to that (divorced) wife who 
is liable to observe iddat (for a revocable divorce),* 
and who has not yet completed the term thereof.t— 
Tahrir ùl-Ahkám. ° 

Principle, DCCX VIII. A divorce (revocable) may be validly 
revoked, or the wife (so divorced) may he recalled, by 
words (a), gr by deed (b), or even by the husband's 
kissing or touching her amorously. Permission by 
the divorced woman is not necessary, she being still 
his wife. And it is not necessary, though proper, 
to have witnesses to (such) revocation. 

(a.)e As by his saying “ I have recalled thee.” o 
(b.) As by connubial intercourse. t 





— — 


— — = 
ANNOTATIONS. 
deexvii. The revocation or recalling is established by (the husband's) 
words, or act. And it is not required thag the woman be cognizant of 
it, and there be a witness to it. — Tahrir ul-Ahkám. 
According to the most approved opiniot, the revocation of a divorce, 
or the recalling of a divorced wife, is effected by express words, or by, 
an act, or by writing intentionally.—Mafatsh. 


— tk — — — 
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* Vdie— Iddat,” port, p. 435. 

e term of iddut is the return of three courses for a free woman 
whether her husband be a free man or a slave; and wo fora female slave, 
whether her husband be a free man or a slave.— Tahrir ttle Alkan Vide 
lddat 

The power of revocation lasts till tho expiration of the iddat, after 
wmo divorce becmner absolute. 
+ Sharaya ul-Lelam, p. 319, 
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DCCX1IX. Even a mere denial of the divorce would be Lr russ 
equivalent to revocation, as it implies a recalling or reten- TL 
'tion* (of Zhe woman as his wife). Principle. 

If a hüsband should say to his wife “I have recalled 
thee, when thou wilt, orif thou wilt,” the rivocation would 
not take effect, even though she should, answer “I have 
willed.” This, however, is open to doubt.*, 


DCCXX. Revocation by a dumb man may be "rincipis 
effected by a sign or signs indicating the same.* ' 


Some say that he ought to raise the veil of her face, but 
this opinion is rarely entertained.* 


If a man should revocably divorce his wife, and recall her 
after she has apostatized from the faith, the revocation 
would not be valid, in the same manner as marriage (with an 
apostate) would not, ab initio, be valid. Upon this point, 
however, there is room for doubt, arising fom the considera- 
tion that the woman revocably divorced is still a wife; 
and if after that she should return to the faith, the revoca- 
tion would revive.* 


When a man who has diyorced his wife while he is absent from 
her, enters into her apartment on his return, and then claims that 
the divorce was effective, his claim is not to be received.* Because 
it is to be presumed that a Jfusalman’s acts are in accord- 
ance with the law, and his claim gives the lie to what is 
tantumouut to proof. Accordingly, if there is a child it is affili- 
ated to him.* 


When a man has divorced a pregnant wife, and recalled 
her, he may lawfully have connubial intercourse with her, 
and then divorce her a second time for the iddut. This is 
by general consent.* * 


Some, however, maintdin that it is unlawful to do so 
according to the sunnat; but the opinion in favour of its 
legality is more agreeable to the principles of law.* 


=e 
— — — ow — — 





ANNOTATIONS, 


decxx. In the case of the husband being dumb, it is sufficient if an 
intelligible sign is made by him.—Mafatih. 





* Shardya ul-Islam, pp. 317 & 319 
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On the Hughand’s ir a Wife 
wrrevocubly divorced. 


DCCXXI. | When a woman has been@gfivorced 
three times with the requisite conditions, she is ren- 
dered unlawful (to the divorcer) until she has been 
married to another husband.* 

In removing the prohibition, regard must be had to four 
conditions (which are as follows) :— 

1st—-The (new) husband must be adult ;—for though 
there is some difference of opinion in respect of a murdhik,— 
that is, a boy approaching to puberty,—yet it is more agree- 
able according to the principles of law to say that he does 
not legalize (the woman to her first husband).* 

2nd.—He (the new husband) must have carnal connec- 
tion with the woman in the natural way, so as to require 
ablution® (a). 

3rd.—This (le. the abdve) must be under a contract of 
marriage, and*not merely by virtue of property, or permis- 
sion from her master.* 

4th—The contract must be permanent, and not a muté or 
temporary one.* : 


— — — — — — E — — — 


ANNOTATIONS, 

decxki. Every woman who has completed the number of three 
divorces is unlAwful (to the divorcer) unless sue was married to another 
husband, whether she was enjoyed by her former husband (the divorcer), 
or not, or whether she was recalled by him or not.—Tahrir ul-Ahkdm. 

Ervery woman who has completed three divorces, is unlawful to the 
divorcer, until she has married another man.—Mafatib. 

Every woman on whom three divorces lave been fulfilled is rendered 
unlawful (to the divorcer,) until she marries another husband; and it 
makes no difference whether he has enjoyed her or not, or whether he 
had recalled or abandoned her.—Sharaya ul-Islim, p. 316. i 

It is not (also) lawful for a man to marry the woman who has been 


‘ thrice or twice divorced by him, until after she has been married by 


another man.—Tahrír ul-Ahkám. 

To legalize a woman (to her former husband) it is required that she 
be married to an adult; consequently, she is not legalized if married to 
a muréhik.—Tahrir ul-Abkém. . 





* Shardya ul-Isldm, pp. 317 & 818. 
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When all those (above) conditions, have been fulfilled, 
the prohibition incurred by three divorces is removed.* 


(a) The. intercourse with tho now husband in the natural 
way, thomgh it should take place without emission, is sufitient to 
legalize the divorcod woman (fo her former hugband), because the 
act is the occasion of mutual pleasure to the parties.* k 


DCCXXII. If the legalizor, after marrying a divorced 
woman, should, before connubial intercourse with her, 
apostatize from the faith, any subsequent intercourse with 
her during his apostacy would not be sufficient to render 
her lawful to her first husband, because the contract was 
cancelled by his apostacy.* i 


With respect to the value of a second marriage in effacing 
the effect of any number of divorces less than three, there 
are two traditions. Of these, the one whick is most 
generally received is in favour of the extinction.* So that, - 


If a woman, who was once divorced, snould be married to 
another, and, after the dissolution of that marriage should 
be remarried to her first husband, she* would abide 
with him on a fresh footing as to three divorces, the effect 
(of the divorce) being cancelled* (by the intermediate 
marriage to another person). 


If after the lapse of some time she (the thrice divorced 
woman) should allege that she was duly marricd to another 
husband, and after being completely separated from hin, 
has fulfilled her iddat, and if all the occurrences could pos- 
sibly have taken plave in the intcrval since the third 
divoree, some of the doctors maintain that her word must 
be received, because in the whole matter, a fact, that is 
coition, is involved, which cannot be ascertained except 
from herself. There is one tradition, however, which is to 
the effect that it is only when she is a trustworthy person 
that her assertion is credited under such circumstances.* 


Hence,— 

DCCXXIL If after the lapse of a probable time, 
a thrice-divorced woman, who is trustworthy, should 
affirm that she had been intermediately marrjed to 
another man from whom she has been completely 





* Shardya ul-Isidm, pp. 318 & 319, 
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Leorurs separated (by divorce or otherwise) after connubial 
—— intercourse (in the natural way), she is legalized to 
her former husband, who can again take her under 

a permanent marriage contract. 


Principle. DCCXXIV. When a legalizer has entered into the 
woman's apartment, and she asserts that connubial inter- 
course took plave (between them), she is rendered lawful 
to her former husband, provided that the legalizer assent to 
the assertion.* 


Principle. DCCXXV. Every woman who has completed nine 
divorces by being intermediately married to two men, is 
rendered for ever unlawful (to the first husband).f—Mafatih. 


But,— , 


The divorces, after completion of the iddat, do not render 
a woman perpetually unlawful to the divorcer, though 
they should amount to nine. + 


A ma» divorces his wife, and she completes her ¿ddat ; he then 
marries her a sevon’ time, divorces her again, and leaves her to 
complete her zddat; after which he marrjes her a third time, and 
this time he divorces her. She now becojnes unlawful to him till 
she has been married to another husband. After which, if sepa- 
rated from him, and her ‘ddat from him has expired, her first hus- 
band may lawfully return to her,—thut is, marry her again ; and‘a 
wife so treated, is not perpetually prohibited even after the ninth 
divorce. But tho iddat which she has to observe does not prevent 
her - from becoming immediately prohibited to him after the 
third,—that is, until she has been married to another. 


Recapitula- In the case of a revocable divorce, the divorcer, can, before 
ont completion of the ididat, recall and take back the divorced 
wife, without remarrying her, simply by words of mouth, 

or by an act indicative of revocation; while in the case of 

an irrevocable divorce being effected, he cannot take her 

hack without remarrying her. And after she has been 

divorced three times, he wust wait till she is married to 

+ another man adult in age, and separated from him after 








: * Shardya ul-Islam, pp. 318 & 319. 
t+ See Talak ul-iddat, ante, pp 392 & 393. 
t Shardya ul-Jelam, pp. 316 & 817, 
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consummation, and then it is thaț'the former husband Leorvss 

becomes entitled to take her back by marrying her forthe ZVY% 

second time. But a man can never take back that wife 

whom he has divorced nipe times, before complétion of 

iddat® at any time. - > 
On Iddat. e 


Iddat is a woman’s abstaining for a fixed period from 
uniting in marriage, or from carnal connection, with another 
man, in order that it might be ascertained whether or not 
he is pregnant by her husband from whom she has been 
separated by death, or divorced after consummation. 

DCCXXVI. No woman whose marriage has not Principle. 
been consummated (a), whether she was divorced by 
her husband, or separated from him by-cancella- 
tion of the marriage, 1s obliged to observe iddat 
except only when it is for his death.f 

Because a widow is bound to*observe an iddat even though 
her marriage was not consummated (a). Fer obserying the « 
dddut, the rule is the same in all kinds of dissolution, except 
that by death.—Tahrir ul-Ahkám. 


(a.) Consummation js established by the insertion of the 
glans penis, without emission, even though the husband be a 
eunuch. Some have said that an iddat is also incumbent if he 
was a majbib drom the possibility of pregnancy by frictron ; but 
this is liable to doubt, as iddat is dependent on ceition. If, how- ` 
ever, pregnancy should ensue, an ddat must necessarily be 
observed till delivery.t 


DCCXXVII. According to the most generally Principle. 
received opinion, iddat is not necessary to be 
observed in consequence of mere retirement (of the 
husband and wife) without coition.f 


-æ ~ mirre e — —— — — 
— — 


# 








ÅNNOTATIONS. 
dcexxvi. The wife not enjoyed is not bound to observe iddat for 
divorce and cancellation of marriage, except in death,—Tabrir ul-Ahkám. 
There is no udat for an unenjoyed wife, though she was absolutely 
divorced or separated (for another cause).—Mafatin. 





* The completion of iddat renders the divorce irrevocable, 
t Shardya ul-Lelam, p. 321. 
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Igoe  DCCXXVIII. +. For women who are free and sub- 

` —— ject to the courses, whether their husband bè free or 

Principe. NOt, the iddat is prescribed for three kurahs, by 
which is understood (according to the most gener- 
ally received of the two traditions) three éuhrs or 
periods of purity’.* 


If a man should divorce his wifo while the courses were 
actually upon her, the divorce would have no effect (as 
already mentioned). But,— 


If the divorce were given in a tuhr, or period of purity, it 

a would be valid, though the woman should menstruate when 

the man had done speaking, without an appreciable instant 

of time intervening, as it togk effect in the duhkr. Still, 

however, that twhr could not be reckoned in the dddat, 

because, it did not follow the divorce, and three new kurahs 
or tuhrs would be required after the menstruation.* 


Principle, DOCCXXIX.' The woman who is not subject to the 
courses, though she has arrived at the proper age, must 
observe an zddat of three months after divorce, or other 
cancellation of her marriage, provided that it has Leen con- ; 
summated, and she is free.* 


e — — — — — — — — 
— + 


" ANNOTATIONS, 
deexxviii. The iddatof a divorced woman, whois free, enjoyed and 
menstrnuant, is the period of three turs, whether she was the wife of a 
free man or of a slave.—Tabrir ul-Abkim. i 


The (period of ) iddat to be observed by’ an enjoyed woman, who is 
free and menstruant, is three tukrs for dworce or separation, or for 


coition under a semblance of right.—Mafatih, : 


dcexxix. The iddat of a ffee woman who does not menstruate, 
¿hough sho is at the age of menstruating, is three months, fur any 
of the above causes (except death)—Tahrir ul-Ahk4m. 


If a woman does not menstruate, though she is of that age in which 
women Mo menstruate, her iddat is for three months, if she is (free and) 
enjoyed.—Mafatih. 





* Vide Shardya ul-Islém, pp. 321 & 322, 


ON IDDAT, 487 


-DCCXXX. With regard to a ydisah, or 9 woman who Lape 
is past child-bearing (a), as well as one who has not yet %*"* 
arrived at puberty, there are two traditions. According to h 
one of these, they are both obliged to observe an iddat of Pp. 
three months; but according to the other, which is more 
generally received, no iddat of any kind is obligatory on 
either of them.* i 


(a.) The age when women are passed child-bearing is fifty 
years, though it is said that among the Kuresh and Nabatidns the 
ago is sixty years.* 


If, in a particular case, the monthly discharge should have 
ceased while women of the same age are generally subject 
to it, the iddat is three months by general agreement.* 


In such a case (as the above the woman should have regard to 
courses and to months ; so that if three tuhrs should first be com- 
pleted, or if three months should first expire, the ddat would be 
at an end in cither case. But if ghe should perccive the discharge 
in the third mouth, and the second and third appearance suould be 
dulayed, she must have patience for nine months, for the pessilility ° 
of her being pregnant, and then keep an iddat for three months, 
This of all the idduts is the longest.f 


DCCXXXI. A woman whose courses occur only once Principle. 
in four or five months, should keep iddat by rion 


When a woman has been divorced at the beginning of the hiläl, 
or the first appearance of the new moon, the threo*months of the 
iddut are to be reckoned by Ailáls. Where, again, she was divorced 
in the middle of a month, the iddat is to be measured by two hildls, 





— — — — — — 
— — —— — — 


© ANNOTATIONS. 


decexxxi. The term of idilat is mentioned to be three months of a 
, Woman who menstruates once after every three months, six months or 
seven months, or who is alwaysin a state of menstruating, or who has no® 
arrived at the age of menstruating, or who sometimes menstruates and 
sometimes does not menstruat., or who is not expected to give birth tò 
a child, or who has ceased to menstruate though not considered to be ‘ 
pust child-bearing, or who, not always, but sometimes, discharges 
yellow fluids.—Mafatib. ° 








* Shardya ul-Islam, p. 322. 
+ Shardya ul-Isidm, pp. 322 & 823, 
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and so much, of the -third month as to make up for what was 
wanting of the first. Some, however, are of opinion that bere also 


the three months must be reckoned’ by three hildls, and the ° 


Opinion seems to be more in accordanco with the genoral principles 
of the law.* : 


If there should be any suspicion of pregnancy before the 
expiration of the tddat, the woman should refrain from 
entering into another contract of marriage. And it would 
be proper to do so when there is any suspicion of the kind, 
even though the iddat should have expired. In this, 
however, it is right to observe, that the marriage would be 
lawful so long as there is no certainty of the woman’s being 
pregnant. But in all the cases, if she should subsequently 
prove to have been pregnant, a second marriage entered into 
under such circumstances would be void by reason of the 
mau being still subsisting at the time of the contract.* 

ence, — 


DCCXXXII. A marriage contract entered into 
after gompletion of the iddaz is not void unless the 
woman be found to have been pregnant subsequently 
at the time of the contract. : 


DCCXXXITI. A pregnant wéman, when divorced, 
must observe iddat till she is delivered of her child.* 


DCCXXXIV. If a man should divorce a pregnant wife 
revocably, and then die, while her iduat is still unexpired, 
she must observe anew an iddat on account of his death. 
But if he should divorce her irrerocably, she is only required 
to complete the iddat already commenced for the divorce.* 


ö— —— — — M 
ANNOTATIONS. 
decxxxiii. A pregnant woman must observe iddat for the above three 
causes till her delivery, even though she was delivered immediately after 
any of the occurrences, whethe? the child so delivered was perfectly 
{»rmed or imperfectly, and whether it was alive or dead.—Mafatih. 


Of a pregnant woman the term of iddat is till her delivery, whether 
she be a free woman or slave.—Tahrir ul-Ahkdém. 

deexxkiv. When the husband of a free woman married under a valid 
contract dies, she, if not pregnant, must observe ¿ddat for four months 








* Shardya ul-Islám, pp. 322 & 323, 
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Jf a woman should declare that her ¢ddat bas expired, and sub- Leorune 
sequently she be delivered of a child at six months more from the 
date of the divorce, some are of opinion that the child is not affiliated + 
to the divorcer ; but the better opinion seems to be that it» ought 
to bo ascribed to him, so long as the time does not exceed the 
extreme period of gestation, * : 


DCCXXXV. A free woman married by a valid Principis. 

contract should observe iddat for the death (of 
her husband) during four months and ten days, if 
she is not pregnant, whatever be her age (that is, 
whether she be a child or full grown), and whether 
her husband had attained majority or not, and 
whether he had matrimonial intercourse with her or 
not; and her connection yith him is cut off at the 
sunset of the tenth day.* But,— 


NCCXXXVI. If she is pregnant, she must observe Principe. 
iddat for the largest of the two periods,—that is, if the 
delivery takes place before the expiration of four iaonths ° 
and ten days (from her husband's death), she must wait to 
complete that time.* * 


=e ~ ve te —— 
— 


ANNOTATIONS, 


and ten days, whether she isa minor or major, whether her husband 
was adult or not, and whether she was enjoyed (by him}, or not. But 
if she is pregnant, her «ddat is the longer of the two periods, and if she 
is delivered of a child before the expiration of four months and ten days, 
she must continue in iddat until that period has expired; while, on the 
«ther hand, if this period has expired before the delivery, she must con- 
tinue (in it) till she is deliveréd of her child.—Tabrfr ul-Ahkém. 
docxxxv. If a woman is free and married under a valid contract, 
pnd not pregnant at the time, the ddat for her husband's death is four 
lunar months and ten days, whether she is adult or infant, whether her 
husband was adalt or not, whether she was enjoyed by him or not, | 
whetLer she was married under a permanent or temporary contract, 
and whether she is menstruant or not,—Mafatih. 
dcecxxxvi. If she is pregnant, she must observe iddat for the longer 
of the two periods.— Ibid, 


à 





* Sharáya ul-Islám, pp. 322 & 328, 


L 
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Principle. , 


t 
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The observance of iddat for the death of a free woman's 
husband appears to have been ordained as part of the act of 
mourning which is incumbent on a widow; and whence it - 
is that no distinction is made in this respect between women 
infant and adult, enjoyed and unenjoyed, as it is evident 
from the following passage :— 

Q 


“ Hidád, or mourning, is incumbent on a widow, by which 
is to be understood abstinenco from everything in dress 
and ornaments intended to adorn and beautify ae person. 
In those respects there is no difference between young and 
full grown, the Muslimah and the Zimmiyah. But there is 
somo doubt with respect to a slave, on whom it would seem 
that the hiddd is not incumbent. Neither is it incumbent 
on a woman who has been divorced by her husband revo- 
cably or brrevocably.”* 


DCCXXXVII. Ifa man died after having carnal 
connection with a woman under a semblance of 
contract, she should observe the iddat prescribed in 
divorce (not that prescribed for a hushand’s death), 
whether she be pregnant or fot, the observance 
being due to the carnal intercourse, and not to the 
contract, as in reality she is not a wife.* 


If no intelligenco is reccived of a missing person, and no person 
maintains his‘ wife, she may bring the matter before the judge 
(kázi), who thereupon should postpone the consideration of the 
subject for four years, and make diligent inquiry in the meantime 
with respect to tho husband. If some certain intelligence of him 
be then received, she must still have patience, but it is incumbent 
on the Zmám to maintain her out of the public treasury (bayit-ul- 
mál). lf, onthe other hand, nothing can be heard of her husband, 
the judge should direct her to observe the tddat as for his death, 
upon the completion of which she can marry again.* Honce,— « 


DCOXXXVIII. If after making diligent inquiry with 
respect to a missing person, and receiving no intelligence of 
him, the judge should direct his wife to observe iddat, she 
can observe one for death, after the completion of whic she 
can marry another man. So,— 





* Shurdya ul-Islám, p. 824. 
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DCCXXXIX. Ifthe missing person should reappear after 


., ais wife had completed the iddat, and married again, he is 


without any remedy against her. But if he should reappear 


Leoruar 
XVH. 


while she is still in her iddot, he retains his right to her.* Principle. 


But if the iddat has expired, and she has not been 
married, there are two traditions on thi8 point, and by the 
most generally received of these, he is entirely without any 
remedy against her.* 


DCCXL. If a woman is married under a doubtful con- Principle. 


tract, and not enjoyed, separation (at once) takes place 
between the marrying parties, and no iddut is to be 
observed, even upon the death of the husband. But if the 
woman was enjoyed, then separation would take place, and 
iddat observed for three tuhrs from the time of separation 
if she is menstruant; but if she is not so, her iddat is for 
three months; while, if pregnant, her ¿ddat would be till 
delivery. She is not to observe iddat for death; but if the 
husband died before separation, the addat should be vbserved 


as abovementioned.—Tahrir ul-Ahk4m. a 


DCCXLI. As regards a woman married under a tem- Principle. 


porary contract,—if she js free and her husband died before 
the expiration of the tegn, her iddat is four months and ten 
days, whether she was enjoyed or not; while if she was 
pregnant (at the time), her iddat is the longer of the two 
penn, as is the case in a permanent marriage. But'if the 

usband died after the lapse of the term, thén she must 
observe and complete the iddat for separation, and that is 
two tuhrs, or a month and a half, because the expiration 
of the term is similar to an absolute divorce.—Tahrir ul- 
eAhkém. 


= = —— — — — —— 
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ANNOTATIONS. 


o dccxli. The woman married under a temporary contract, if enjoyed, 
must observe iddat till the return of her courses from the expiration of 
the term, or upon its being given in gift.—Mafatih. 

If she is one who does not menstruate, though not yet past child. 
bearing, her iddat is forty-five days, whether she be a free.woman or 
a slavé; while if she is pregnant, it is till her delivery —Jbid. + 

The iddut for death is four months and ten days if she is not pregnant; 
but if pregnant, it is the longer of the two periods. — Ibid. 

+ 





* Skaráya ul-Islám, p. 324, 
I2 


LROTURS 
XVII. 
Principle, 


Principle, 


Principle. 


442 ON IDDAT. 


DCCXLH. A ‘divorced woman is to observe 
iddat from the time of divorce, whether the divorcer. 
is present or not.—Tahrir ul-Ahkam. 


DCCXLITI. If she was apprized' of the divorce, but was 
ignorant of the (particular) time when it was given, she 
must observe iddat from the time of receiving intelligence 
(thereof ).—Tahbrir ul-Ahkém. 


DCCXLIV. If the husband died in the presence of the 
wife, then iddat must be observed by her from the time of 
his death: while if he diced when absent, she is to observe 
iddat from the time of receiving the intelligence, whether 
the informer be a just man or not.—lhid, 


But when the husband divorced his wife during his 
absence, and the divorce is not known (to her), till after the 
expiration of the zddut, he can lawfully marry her without 
observance of another ddat de novo —{ bid. 


f 


LECTURE XVIIL . 





ON SHUFA, OR PRE-EMPTION. 





Shufá is the right of one of two co-sharers to his part- 
nor's sharo in consequence of its transfer by sale (1).* 


The Things in which Shufá is established. 


DCCXLV. Shufa, or right of pre-emption, is Principle. 
established with respect.to lands,—such as dwellings, 
vacant tracts, orchards, and the like.—Tahrir ul- 
Ahkam. me 


DCCXLVI. The right of pre-emption is not Principle. 
established with respect to movables.* 


Thus the Shardya ul-Isldm :—“ As to whether 4 (ie, ° 
tho right of pre-emption) is established with respect to 
movables,—such as wearing apparel, houschold utensils, 
shipping, and animals,«-there are different opinions. Some 
doctors have answered in the affirmative to obviate the 
inconvenience of division, and upon the ground of a report 
by Yunus from Abi Abdullah, on whom be peace! "Others, 
again, have answered in the negative upon “the principle 
that the conferring of dominion over the property of a 
Musalman ought to be restricted to those cases in which all 
are agreed, and also upon the ground of the report alluded to 
being weak or not well authenticated. This (latter) doc- 
trine is the most approved.”* 


— — — — — 
— — — — — — —— am 








ANNOTATIONS, 

(1.) Shufá is the right which one of two co-sharers has to his 
partner's share in the akár capable of division, and which has originated 
from its being transferred by tale.—T abrir ul-Ahkam. 

dgcxlv. By general agreement of the Learned, Shufd, or the right 
of pre-emption, is established with respect to lands,—such as dwellings, 
vacant spaces, and orchards.—Shardya ul-Islim, p. 418. 


* Shardya ul-doldm, p. 418, 
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Principle. 
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So the Ma/fdtih :—< According to Nass, as well as the 


general agrement of*the Learned, the right of, pre-emption 


is attached to akár?” 

So also the Tahrir ul-Ahkdm :— As to whether or not 
the right of pre-emption is éstablished with respect to 
moveable property, there are two different opinions, the 
more approved of them is in the negative.” 

DCCXLVII. With respect to date and other trees and 
buildings, the right of pre-emption is established if they 
arc sold as appendages of the ground on which thev stand, 
but if sold separately, the same difference of opinion, as 
above stated, exists.* 

Some of the doctors have allowed the right of pro-omption in 
respect of slaves, and not other animuls.* 

DCCXLVITIT. The right of pre-emption would be estab- 
lished with respect to rivulets, ways, baths and the like, 
provided the division thereof would not occasion a loss or 
damage («), such as to render the property useless, other- 
wise it would not. 

Thus the Shardya ul-Islám :—“ With regard to the estab- 
lishment of Shufd in respect of rivulets, ways, and baths, 
the division of which would occasion loss or damage («), 
a doubt has prevailed; but the most approved opinion 
denies its operation as to those.* 

(a) By “damage,” we understand such injury as would render 
the property ugeless after division, in which case, the person who 
would be injured cannot be compelled to make a partition.* 

DCCXLIX. Where again the bath, or way, or rivulet 
is of such a character, that its utility would not be destroyed 


by division, the co-owner may be compelled to admit of a , 


partition ; and (if he should sell his share), the right of pre- 
emption would have cficct in favour of his partner.* 

DCCL. In like manner, in the case of a well, to which 
there is waste ground adjoining as an appendage, so as 
to admit of a division without loss or injury by surren- 
der of the well to one person, of the land to another, the 
judgment of the law would enforce a partition of the jgint 
property, and establish the right of pre-emption if one part- 
ner should sell his share.* 


— es — — — 


* Shardya ul-Islám, pp. 418 & 419. 
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DOOLI. The right of pre-emptiom has no offect as to  Leotur 
fruits, even when sold, on date and other trees, in connection *VHt 
with the root and the ground which they occupy.* Principle. 
DCCLII. The right of pre-emption is-established in res- Principle 
pect ‘to land which has been divided off, where a road or 
rivulet (passing through it) continues,to be held in oint 
property, and one of the partners (in the latter) sells his - 
sharo together with his portion of the divided land:* 


For, there the other partner's right of pro-emption attaches not 
only to the share in the road or rivulet, which was held as joint 
property, but extends also to the portion of the land divided off 
as being connected in sale with the other.t : 


DCCLIII. If, however, the land should be sold separately, Principle. 
no right of pre-emption would attach to the same.* 

DCCLIV. With respect to the road and rivulet (which Principle, 
continued as joint property), the right of pre-emption is 
established only when it is wide cnongh to admit of a divi- 
sion.* ° 

DCCLV. If a person should sell æ piece of land Principle. 
which is his exclusive property, and with it his share 
in another (joint tepyement), by one bargain (safkat), 
the right of pre-emption attaches to the share exclu- 
sively, at the due proportion of the price.* 

e DCCLVI. Itis an indispensable conditionsfor the Principle. 
operation of the right of pre-emption that the share . 
(of the property) should have been transferred by 

sale. So,— 


DCCLVII. Ifthe share has been assigned asa dower, or Principle, 
given in charity, or bestowed by way of gift, or in composi. 





~ · — ee 
ANNOTATIONS, 
decly. If a person sold, by one bargain, properties partly divided and 
partly undivided, the right of pre-emption is, by general agreement, 
established with respect to the divided property only, and not to that 
which is undivided.—Mafatth. l . 
declvi, declvii, The transfer (to which the right of pre-emption 
should attach) must be by sale (and not otherwise). So, if the transfer 





* Shardya ul-Isldm, pp. 418 & 419, 
t B. Dig., Part II, p. 177, 


Principle. 


Principle, 
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tion (for a claim), it,is not subject to the claim of pe 
emption.* 

DOOLVIII. Ifa mansion should bo partly wakf, or ap — 
priated for pious and charitable purposes, and partly , 
and the portion which is free be sold, the person entitled to 
the benefit of appropriation has no right of pre-emption, not 
even if he be a single individual. 


Because he is not tho actual owner of tho property* (but is 
entitled only to its usufruct).—Murtaz4, however, says the mght 
of pre-emption would be established.” 


On the Shafi or the person to whom the right of 
pre-emption belongs. 


DCCLIX. The Shafi is every owner of a share 
in a joint ‘and undivided property who is able to pay 
the price (of the share sold). It is, moreover, a 
condition that he be a muslim, when the purchaser 


_ is of that religion.t Consequently,— 


DCCLX. An infidel’s right of Shufá is not 
established against a muslim even though he should 
have purchased from a Zimmi, or infidel ‘subject; but 
only against another infidel ‘(that i is a purchaser of 
his owp persuasion); while, on the other hand, a 
musalman’s right of pre-emption is established 
against a musalmdn as well as against an infidel. 


b vamm — — — — ~ 





— 


ANNOTATIONS, 

be made as a dower, or as a gift, or in compromise, then, according to 
the prevalent doctrine, there is no right of pre-emption.—Mafatah. 

dcclix. When the purchaser is a Musalman, the person to be the 
Shaft, or claimant by right of pre-emption, must also be a Musalmfin.— 
Ibal. 

dcelx. Neither an infidel subject (zemmf), nor an alien enemy (harbi), 
Kas a right of pre-emption against a muslim, though it is established, 
on the other hand, that a muslim has a right of pre-emption against a 
zimmi, and a zimmi against one like him or ary other infidel; and an 
infidel against an infidel, or a zenuni.—Tabrir ul-Ahkam. 





* Shardya ul-Lelam, pp. 418 & 419. 
t Shardya ul-Islám, p. 419, 
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DCCLXI. The right of prd-emptton does not 
belong to a neighbour, nor does it attach to the 
property that has been divided, unless the road or 
rivulet of water (if any running through it) be still 
in joint tenancy.* . 


Lreorpan 
XVIIL 


DCCLXII. It is a necessary condition that the Principle 


person claiming the right of pre-emption should at 
that time be (actually) a co-sharer (of the seller).— 
Mafatih. 


DCCLXIII. The right of pre-emption is estab- Principle 


lished between two co-sharers* (and no more).f 


Thus the Shardya ul-Isléim :—‘ When there fs more than 
one claimant by right of pre-emption, opinions are divided 
as to the establishment of the right. According to one of 
these, it is established absolutely, whatever be the number 
(of the claimants). According to another,it is established: 
with a plurality of partners when the claim is for land, but 
not when it is for more than a single slave; and according 
to the third, it is not’ established with respect to anything 
when there is more’ than one (co-sharer). And this (last 
_ opinion) is the most prevalent.”* A 

So the Tahrir ul-Ahkám, which says :—“ According to 
most of the doctors, the right of pre-emption is extin- 
guished in the case of there being several Shafés, or claim- 
ants by right of pre-emption; and this doctrine is adopted 
by the modern lawyers.” 


So also the Mafatih :— According to the prevalent doc- 
trine, there should be, only one co-sharer (of the seller), and 
the right of pre-emption is extinguished in the case of there 
being many part-proprietors.” 


44 
~ 


ANNOTATIONS. 


dcelxi. Without any difference of opinion, the privilege of Shufd 
does not belong to a neighbour.—Mafatih. 


* Shardya ul-Islám, p. 419, 


t According to the Hanffites, several persons may have the right, and 
exercise it,-—Note by Mr. Neil Baillio, vide B. Dig., Part II, p, 179. 
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DCCLXIV. Theright of pre-emption is , not 
established by the Shafts inability to pay the price, 
by his delaying to claim the privilege, or by his 
absconding at the time of the sale.* 


DCCLXYV. Ifthe allege the absence of funds 
to pay (the price), a delay of three days is to be 
allowed to him, and then if he be unable to produce 
the money, his right of pre-emption is extinguished.* 


DCCLXVI. If, again, he should say that his 
property (money ) is in another town (balad), a time 
proportionate to enable him to obtain the same 
should be granted to him, and three days additional, 
unless the purchaser would be injured thereby.* 


DCCLXVII. Theprivilege of Shufá is established 
in faveur of *persons who are absent, imbecile, 
insane, or under age ;—the guardians of all of whom 
should avail themselves of the right, provided the 
same be for the advantage of their wards (a).* 


e(a.) So, where the assertion of the claim is of no advantage te 
the ward, and still the guardian has made it, the same is 
invalid. j 


SS —— — — —— — — — 
— — — — — 


ANNOTATIONS, 


dcclxiv. The Shaft must be able to pay the price, though it be by 
borrowing : he must not procrastinate, or abscond : if he does so, his 
right is extinguished.—Mafitib. j 


dcelxv. If he allege the absence of fundg to pay the price, a delay 
of three days is to be granted to him, and then if he does not produce it, 
tke right is extinguished. -Ibid. 


declxvi. If, again, he should say that the purchase-money is in a 
different town or village (ba/ad), a time proportionate to enable him to 


go (thither), take the moncy and come back will be granted to him in 
addition to three days. This decision is followed in practice.—_Zbid. 





* Shardya wl-Islam, p, 419. i 


r 
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* 


DCOCLXVIII. The guardian’s, fault in delaying Teoreem 


. to make the demand, does not, however, extinguish “— 


the right.—Mafatih. Principle, 


DCCLXIX. Ifthe guardian should abandon the Principle, 
claim, the minor on attainnig puberty, and the insahe 
person on recovering his reason, may still assert it.* 


Because (in either case) thero is a sufficient legal excuse for the 
delayt (in prosecuting the claim). 


DCCLXX. A person who was absent is entitled Principle. 
to prefer his claim, though the period of absence was 
long, in case he was, during absence, unable to 
prosecute it in person or through a wakil.—Mafatih. 


DCCLXXI. A sick man unable to prefer his Prncipie. 
claim is like an abseut pergon, and so is one impri- 
soned.— Ibid. — = : 


DCCLXXII. If a father or grandfather should sell the Principle. 
share of his ward (child or grandchild) in the property held 
in joint ownership with, himself, he may lawfully assert the 
right of pre-emption ae own favor, any ground of objec- 
tion being obviated by the consideration that it is no more 
than selling the ward’s share directly to himself.* e 


DCCLXXIII. Aud, under the above circumstance, an Principle. 
executor appears to have the same power. 


Thus the Shardyu ul-Islam -—“ But has an exccutor the same 
spower? The Shukh says—‘he has not,’ on account of the 
suspicion (which attaches t such a transaction) : the affirmative, 
howevor, is better supported asin the case of an agent ”* (who may 
lawfully claim the privilege undor such a circumstance ). 
e 


& — — — — 


ANNOTATIONS. 
declxvii—dculaix. The wali is, likewise, entitled to make the demand® 
on behalf of his client during his absence, also during the minority or insa- 
nity of his ward, as well as before or after his attaining majorjty, or 
recovering from insanity, and also after his ward, who was an idiot, 
obtained intellect. —Mafatih. 


— — 





* Shardya ul-Islam, p 419. 
K 2 


Leerure 
XVIII. 


Principle 


è 
Pimaple 


Fa inciple 


Prinupl. 


” 


450 ON PRE-EMPTION 
: Tie Mode of Claiming, dc 
DCCLXXIV. The Shafi is entitled to assert his 


claim on the conclusion.of the contract without 
waiting for the expiration of the option stipulated 
to the purchase» alone. 


Thus the Sharaya ul-Islám *—* The Shafi is entitled to 
assert his claim on the conclusion of the contract and expi- 
ration of the option , for it is then that the contract becomes 
binding Some doctos, however, maintain that (the right 
is established) by the mere contract, without waiting for tho 
expnation of the option, on the priverple that transfer is 
legally effected by the mere contiact , and this opinion is 
the most generally approved Butif an option is stipulated 
only to the purchaser, the Shupe s night as established on the 
mere conclusion of the contract by reason of transfer to the 
purchaser being completed ¿f 


DCCLXXV. A Shafi cannot relinquish his privi- 
lege in part (and exact it, as to the remainder of 
the property to which it applies); but, on the con- 
trary, he must cither take the Whole, or abandon his 
richt entirely.* 


DCCLXXVI. He must take at the contract price, 
though the value of the share be more or less (than 
the same); and he is not liable for any contingent 
charges incurred by the purchaser,—such as bro- 
kerage, agency, or the like.* . 


DCCLXXVII. If the purchaser add something to 
the price after (completion of) the contract and 
expiration of the period of option, such addition is 
not an increase (of the price), but a gift, and the 
Shafi is not obliged to pay it.* 


t Shardya tl-Lsldm, p 42) 


t Tms m the approved dootimne of the modern authorities — ide 
Zahin ul Ahkám Mafdtih &c. 


d 


z 
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If, however, the — is made during the period Luoruns 


= of optidn, the Shaikh has declared that it constitutes a part XVII 


PEETER DER, 


uf tbe original price, and is the same as stipulatedʻin the , 
contract; but ®his opinion is, attended with some diffculty, 

as being inconsistent with what has been already said of 

the transfer being completed by the contract.* > t 


DCCLXXVIII. Inlikemanner, if thesellershould Principe. 
make any abatement from the price, such abatement 
is unconnected with the contract; and the pur- 
chaser is by no means bound to surrender the share 
until he has reccived the (full) price at which the 
contract was entered into.* 


DCCLXXIX. If the price be of tlte class Principle. 
of similars,—such as gold or silver,—the Shaft must 
give a similar to it,* (that is, an equal quantity of 
either metal). 


DCCLXXX. But if there is no similar to the Principle. 
price, then the ShafZ can take the property at its 
value at the time ofthe contract. 


. Thus the Sharaya wl-Islam :— But if there is no equi- 
valent to the price, as where it isan animal, or*a price 
of cloth, or a jewel, some doctors have said that the right 
of Shufú must drop for want of an equivalent to the price, 
and also by reason of a tradition by Ali Bin Riũb from Abú 
Abdullah, on whom be peace! Others, however, maintain 
that the Shafi may take the property at its value at the 


time of the contract; and this doctrine is more generally 
approved.’ * s 


ANNOTATIONS. 


declxxix, deelxxx. According to the most correct opinion, the Shaft 
must pay an equivalent to the price if it is of the class of equivalents, if 
not, then the value thercof.—Mafatih. 


— 





* Skardya ul-Jsidm, pp. 421 & 422, 


Principle. 


Principle. 
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DCCLAY:XXIL*.A Shafi: should prefer his claim 
as soon as he is informed of his right of pre-emption; 
but should he delay (to do so) frog any cause 
preventing his making the claim in person, or, 
through an agent (on his behalf), his right of pre- 
emption is not eXtinguished.* 


DCCLXXXII. If the Shafi did not make his 
claim of pre-emption upon being misinformed of the 
amount or kind of the price, or if he could not 
assert it by reason of being imprisoned and unable to 
appoint a wakil, hisright would not be extinguished. 


Thus the Shardya ul-Islém :—“ ln like manner, if he should 
abandon (his claim) on the supposition of the price being high, 
when it was really (subsequently ) proved to be low or moderate ; 
or on the supposition of its being gold, when it turned out to be 
silver; or an animal, when it proved to be some other article, the 
dereliction in such circumstances would have no effect im eatin- 
guishing his right. Such alo (would be the case) if he is 
imprisoued for a claim which he is unable to discharge, or unable 
to appoint an agent (to clam on his belmlf).”—p. 422. 


DCCLXXXIII. It is at the same time incumbent on him 
to use all proper diligence in preferring his claim as soon as 
he becotnes acquainted with his right, but yet so far as is 
customary.” * ` 


— — — — 
— — — 


ANNOTATIONS. 


declzxxi. When the (transaction of) sale is known to him, the Shafi 
must hasten to assert his claim of pre-emption, according as is custum- 
ary.—Mafatil. 

declxxxii. If he fail to do so without a good cause, his right is extine 
guished according to the opinion of the greater part of the Learned,— 
yay, it is affirmed by the Shaikh that the above opinion has received the 
general assent.— Ibid. 

But if, for a good cause, a delay has occurred in preferring the claim 
in propria personii, or by the appointment of a wakil, the right is not 
extinguished.— Zbid, 





* Shardya ul-Islam, p. 422. 
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‘Insomuch that when travelling with that intent, he is not Lecrune 
obliged to use greater expedition in his journey than is habitual XVIUL. 
to himself. Further, should he be engaged in the performance ~~ 
of any religiousduty, whether indispensable oy discretionary, he 
is not obliged to break it off, bit may lawfully wait till it is com- 
pleted. In like manner, if the time of prayer îs at hand, he may 
wait till he has purified himself, and then performed his devotion 
without hurry or restraint.* 


DCCLXXXIV. Should he receive intelligence of the Principle. 
occurrence of his right of pre-emption whilst on a journey, 
and unable to prefer his claim by personally appearing or 
appointing an agent, the right is not extinguished even 
though he should also neglect to call upon witnesses to 
attest his intention to demand it.* 


DCCLXXXV. If howover, while able to use the proper Principle. 
exertions in person, or by appointing an agent, he should 
neglect to do so, his right is endirely lost." 


DCCLAXXVI. If the two contracting parties Principle. 
dissolve the contract, the right of pre-emption is 
not extinguished; gnd the Shafi is competent to 
annul the dissolution. However,— 


ty ee es — ee ee 
a — — — 





ANNOTATIONS, 


declxxxvi. The right of Shufá is not annulled on the dissolution of 
sale on the part of the seller and purchaser, because the right is estab- 
lished by virtue of the (original) contract, and cannot be cut off by (any 
subsequent act of ) the cont®acting parties, moreover, the dark, or future 
responsibility, rests still on he purchaser.t-—Shardaya ul-Islam, p. 422. 


decixxxvi, Ifthe two contracting parties dissolve the contract, yet 
the right of pre-emption is not lost; since such right has accrued in the 
(original) contract; consequently, they have no power to extinguish the 
same; on the contrary the responsibility lies with the purchasef; 
beca zse the above is a cancellation, and not a sale (de novo).—Mafatib. 


— — — — — ey 


* Shardya ul-Islam, p. 422. 


t That is, as the Shafi takes his title from the purchaser, the latter remains 
responsible to him, notwithstanding the dissolution for all future claims 
that may be made against his title,—Note by Mr. Baillie. 
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DCCLXXXVIL . If the Shafi should acquiesce in 
the sale, and then the buyer and seller dissolve it, 
then he would not have the right of pre-emption.* 


DOCLXXXVITI. If the seller should ask the Shaft to 
dissolve the sale, and he should do so, the dissolution would 
not be valid; inasmuch as the dissolution could not take 
place unless it were on the part of the contracting parties 
themsel ves.—Mafatih. 


DCCLXXXIX. Ifthe purchaser (of a share in 
a property) should sell it, the Shafi is entitled to 
annul the sale, and take (the subject of the sale) 
from the first purchaser: he may also take it from 
tle second.* ‘ 


DCCXC. Ifthe purchaser dispose of the pro- 
perty in such a manner as not to be subject to 
pre-emption,z—as a wakf, gift, mortgage, or conver- 
sion into a masjid,—still the Shaft can annul the 
same, and take the property for the price at‘ which 
the contract was (originally) entered into. 


DCCXCI. The Shafi takes possession of the 
property from the purchaser on whom the dark, 
or future responsibility, lies, and does not take it 
from the seller.* But,— 


— — —— — — —— — — 
— 











ANNOTATIONS, ; 


declxaxvii. But if the Shaft acquicsces in the sale, and then the 
contract is dissolved by the contracting parties, the Shafi is not compe- 
tent to claim his right of pre-emption in consequence of the dissuluflion.— 
Tabrir ul-Abkam. 


r decxc. In like manner, if the purchaser should make a wakf, or 
appropriation, of the property to any special purpose, or should convert it 
into a masjid, or place of worship, the Shafi can do away with all such 
acts, and take (possession of ) the property under his right of pre-cmp- 
tion.—Sharaya ul-Islam, p. 422. 





* Vide Shardya ul-Islém, p. 422, 
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‘DCCXCIL If the property has, still remained in the 
hands of the seller, the purchaser will not be put to 
trouble to take possession thereof, and then deliver it to the 


LaoTure 
XVIII. 


Shafi, as the object may be gained without such process, Principi. 


the possession taken by the Shufi being tantamount to his 
(the purchaser’s) possession —Mafatih. ° 


But if, when he makes his demand, and the property is in the 
hands of the seller, it may be said to him,—“ Take it from the 
seller, or relinquish your right ; and the purchaser cannot be put 
to tho trouble of taking pessession from tho seller if he decline to 
do so, even though acquired by the Shafi. In such*qircumstances, 
the Shafi’s possession comes into tho place of the purchaser’s, 
the dark, or responsibility for future claims, resting notwithstand- 
ing on the purchaser; and the Shaft has no right to cancel the 
sale. On the contrary, if he attempt to do so, and take posses- 
sion from the scller, the act would be invalid.* : 


DCCXCIII. Ifthe subject ^f sale should perish Principle. 


or become damaged, and if this happens with- 
out the act of the purchaser, or by his act, but be- 
fore it was demanded by the Shafi, then it is optional 
with the latter to take the property at the full price, 
or abandon it entirtly; and in the event of his tak- 
ing it, he is entitled to all the ruins or fragments 
that remain, whether they are still on the spot, or 
have been removed from it.* ` . 
Because they arc obviously opposed to part of the prico.* 


DCCXCIV. If, on the other hand,a defect or injury (to the Principle. 


property) has occurred by the act of the purchaser after 
demand (made by the Shafi), the purchaser is respon- 
sible.* 


—- —— — — — — — 
— ——— — 





ANNOTATIONS. 


deexciii. If the subject of the sale became blemished before it 
was demanded by the Shafi, then he is at liberty either to take it at the 
fuil price, or to abandon it entirely. This is according to the prevalent 


¢ doctrine.— Mafatih. 


deexciv. Should any part of the subject perish or be destroyed, 
the Shafi is entitled to a compensation in proportion to the loss,— 
Ibid, 


—— 





* Shardya ul-Islám, p. 422, 
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4 
Somo doctors, howeyer, have asserted that no responsibility 
attaches to him, because the Shaft docs not become propribtor m 
virtue of his demand, but by taking possession The first opinom, 
however, 1s better supported and more generally adopted.” 


DCCXCV. If the purchaser should plant trees 
or erect buildings*upon the ground (which is the sub- 
ject of pre-emption), and the Shaf should afterwards 
demand (the same by virtue of his right), the pur- 
chaser is entitled, if he think proper, to pull up and 
remove his trees and buildings, and it is not incum- 
bent on him to level the ground; while, on the other 
hand, it is optional with the Shaft to take it at the 
full price, or to relinquish (his right) altogether.* 


DCCXCVI. If, again, the purchaser should 
decline to remove (the trees or buildings), the Shaft 
has three things in his option: he may either remove 
them himself, paying the purchaser compensation 
for any loss he may sustain thereby, or he may take 
possession of the whole, paying, in addition to the 
price, the value of the trees or buildings which thus 
became his property with the consent of the pur- 
chaser, ‘or he may abandon his claim altogether.* 


DCCXCVII. If the subject of Shufá should 
increase in such a manner that the increase is con- 
nected with it (b), the advantage belongs to the 
Shaft; but if the merease be separated from the 


original subject (c)], it belongs to the purchaser.* 


— — — — — — — —— 


ANNOTATIONS 
( 


deexevii, Any ıncı ease to the property (the subject of pre-emption), 
if separate from the property itself, belongs to the (intermediate) pu- 
chaser, but if connected with it, the same belongs to the Shaft (the 
subsequent purchaser).—Mafatih 


* Shai dya ul-Isldm, pp 422 & 423, 
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. (6.) As, for example, if a young plant, or shoot of a date or Lecwne 
other treo ‘is sold together with the ground on which it standa, Witt. 
and it becomes enlarged by natural growth.* 


(c.) As residence in a mansion, or the fruit of a tree. ° 


DCCXCVIII. Ifa person should sell his share in Principt. 
two mansions, and (the partner or) Shaft in both is 
one and the same person, he may lawfully take or 
abandon both, or if he takes one and foregoes his 
claim of pre-emption to the other, the same would be 
valid. But in the case of a single mansion, he can- 
not forego his claim to a part.* 


4 
DOCXCIX. If the price is a specific article, and it turns Principle. 

out tobe the property of some ‘person other than the purchaser, 
there can be no right of pre-emption by reason of the sale 
being null. If the price, however, was not specific, but was 
merely stipulated for in general terms (d), the right would | 
be fully established, by reason of the purchase bein®good 
(in such ide abana And although after delivery of the 
price by the Shafi it should turn out to be the property of 
another person, that ould not affect his right in either of 
the cases supposed. * 


” (d) As of it wero a quantity of some commodity estisnablo by 


weight or mcasure.* . ° 


DCCC. If the subject of sale should appear to be Principle, 

defective, and the purchaser, in consequence, should receive 
a compensgtion for the defect, the Shafi is entitled to take 
the property for what, remains after deduction of the com- 
pensation. And if the purchaser should determine to keep 
the subject of sale without seeking any compensation for 
the defect, the Shafi must either tas it at the (full) 
price, or abandom* (his claim altogether). 


DCCCI. The Shaf?s right is not lost by relirt Principi. 
' quishment upon misinformation by the purchaser -` 
= to the subject, or quantity, or terms of his pur- 
chase. , 








* Shardya ul-Isldm, pp. 422 & 423, 
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If a person -should say “I purchasod the half for a hundred,” - 
upon which the Shafi rélinquishes his claim, and it subsequently 
appears that he purchased a fourth for fifty, the privilege is not 
lost, (and he may still assert his claim). So also if it were said, 
“I purchased the fourth for fifty;” upop which the Shkafi relin- 
quished his claim, but if it should subsequently appear that he 
purchased a half for:a hundred, the privilege would not bo lost ; 
because in the one case the Shaft might not be able to give the 
larger price, and in the other he might not be melmed to avail 
himself to the defective or partial sale.* 


DCCCII. Relinquishment by the Shaft upon misin- 
formation in respect of the purchaser does not also extin- 
guish his right of pre-emption. 

W the Shafi is informed that there are two purchasers, and there- 
upon he abandons his claim, after which it appears that there was 
only onc; or if he was informed that there was only one (pur- 
chaser), and ıt turns out there were two; or if he was told that 
the purchaser bought for himself, and it afterwards appears that 
he bought for another; or the teveise of this 1s the case,—(in all 
these-“stances), (he night 18 not lost, because (ın each) he might 
have a differont object m view* (which was frustrated by the false 
information). 


DCCCIII. The price must first be delivered by 
the Shafi, and if he should decline to deliver it, the 
purchaser is not bound to make delivery (of the 
subject of sale) till he has received the full amount.* 

DCCCIV. Where the land 15 a sown field, it must be 


suffered to remain (in that state until the crop is gathered), 
and it is optoinal with the Shafi either to take immediate 
è 


— — — — — — 
— 





¢ 


b 
ANNOTATIONS. ‘ 


dccci, deccii. If he (the Shaft)had abandoned (his claim)#pon sup- 
position that the price was excessive, and it appeared subsequently that 
the same was moderate, or that the price was gold, and it afterwards 
aopeared that the same was silver; or that half (of the property) was 
purchased, and it turned out to be a fourth, or vce versd; or that 
there was one purchaser, and it subsequently appcared that there were 
many purchasers ; or the contrary, and the like,—the right of pre- 
emption is not lost.—Mafatih. 





* Sharaya ul-Isldm pp $23 & 424, 
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possession (of the ground allowing the arop to remain), or he 
may Wait until it 1s reaped.* 

Because in this (option) he has an interest, that is the use 
of his money, while he is precluded from tho benefit ‘of the 
land so occupied. Thére is, however, soma doubt as to the 
legality of this delay without prejudicing tho right of Shufd.*. 

When a person has purchased for a price deferred, or on 
eredit, it has been stated in the Mabsút that the Shafi may take 
possession immediately (on paying down the price), or may wait 
(till the stipulated time of payment arrive), and then pay the 
price and take possession. But it is laid down in the Vihdyah 
that the Shafi may take immediate possession (of the subject of 
sale) on his own responsibility for the price, provided that he be 
in opulent circumstances, if not, he must give security for the 
amount. And this do¢trine is the more approved.* Honce the 
settled law on the subject is, that,— ° 


DCCCV. Where a property is sold on ¢redit,the 
Shaft may take immediate- possession thereof on his 
own responsibility if he is in opulent circumstances, 
otherwise by giving a security for the price. 

Mufid and Murtazá have pronounced the right of Shufé to be 
horeditary. But the Shaikh has declared that it is not so, on the 
authority of a report by Talhá bin-Zayid, who is a buttart:t the 
rst doctrino, however, is more approved, as being agreeable to 
the gencral and comprehensive sense of the sacred text on the 
subject of inheritance.t icuce,— . 


DCCCOVI. * The right of pre-emption is hereditary,§ and, Princip! 


as such, it is inherited like (any other) property.t 


@ ANNOTATIONS. 


decevi. Shufé, or the right of pre-ewption, is inherited like any other 
property, whether the Skaft had demanded it or not.—Mafitih. 


* Shardya ul-Isldm, pp. 423 & 424, @ 


t A particular sect of Zaydians hold in detestation by the followers of 
the twelve Imáms, as disputing the title of their seventh spiritual leader, 
Imém Miisé Kasim, son of Im4m Jaéfar Sadik, in favour of anether bro- 
ther. See Sale’s Preliminary Discourse to the Translation of the Kurdn., 
Seo also Lecture VI, p. 165. 


t Shardya ul-Islam, p. 424. 
§ According to tło Hanifites, the right abates on the death of the 
kafi 
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So that if the Shafi should leave a widow and a child, an 
eighth of it goes to the widow, and the remainder‘ to the 
child*. Further — 


DOCCVIL If one heir shoutd relinquish his share (of the 
right), it would riot drop or be extinguished, but the other 
might take the whele.* 


This, however, is liable to some doubt, which is not 
strong.” 


When the Shafi sells his own share (of the property), 
after being apprized of his right of pre-emption, the Skaikh 
has declared that his right is extinguished, because such 
share is the (sole) ground of his claim ; but that if he should 
sell his share before being informed of his right, it would 
not be extinguished, as his right existed previous to (his 
own) sale. It would, however, be better to say, that in 
neither of these cases would he have any claim to exercise 


, his right of pre-emption.* So the approved doctrine is, 
a 


that— 


DCCCVIIL. When a person sells his own share of 
a property, he cannot claim his right of pre-emption 
upon the other share of the property being sold. 


DOCOIX. Ifa person in his death-!lIness should sell his 
share of the joint property to one of his heirs, by a contract 


ANNOTATIONS, 


decevi, deccvii. Someof the Learned have maintained that the right 
of pre-emption is one of the properties which can be owned, given up in 
compromise, succeeded to as a heritage, and divided among one’s heirs in 
proportion to their respective shares ; and that it cannot be given up by 
some of them ; but, on the contrary, the rest of the heirs are entitled to 


* take the whole (if partly given up by some).—Mafatih. 


dcecviii. Ifthe Shafi has sold his own share with the knowledge of the 
sale made by his co-sharers, his right of pre-emption is extinguished.— 
Tahrir ul-Abkam. 


* Shdrdya ul-Islam, p. 424. 
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of muhábát,* that is, for a price under its valuè, and if the 
abatement does not exceed a third parit of his estate, the 
contract of sale is valid, ard establishes a right òf pre- 
emption in the partner (of.the deceased): But if it does 
exceed a third part of *the deceased’s estate, and the other 
heirs refuse to ratify the sale, it is valid pnly to such extent 
as is opposed to the price, and so much more as the third of 
the estate will admit of: consequently, to this extent only 
the privilege of Shufá can operate in favor of the partner.t 


DCCCX. If a Shaft makes a compromise giving Principle. 


up his right of pre-emption, it is valid, ‘and his 
right is thereby extinguished. 


For it is a right to property, and compromise is effectual in 
respect of the same.f ` ° ° 


If a share of a property is sold, and the Shafi stands 
security (Zamin-ud-dark), either for the seller or for the 
purchaser, or if both the contracting parties ghould stiyglate 
an option to the Shafi, his right of pre-emption would not 


-be extinguished (in either case). Neither would it be so if 


he acted as an agent (in the sale) for either’ of the parties. 
Upon this point, howeVer, there is room for some doubt, in 
consequence of his acquiescing in the sale.} 


* DCCCXI. When the Shaft has taken possession of the Principle. 


property and discovered therein a defect which existed prior 
to the sale, then if both he and the (intermediate) purchaser 
were aware of the defect, neither of them has any option (in 
the matter); but if they were both ignorant of the defect, 
and the Shuft returns the property to the purchaser, the 
latter has an option either to reject the sale altogether, or to 
demand a compensation for the defect from the seller (e). 
If, however, the Shafi should elect to retain the property, 
the purchaser has, in that case, no right to cancel the sale, 
because the share has passed out of his hands.ț 


(e.) The Shatkh has said that the purchaser has no right to 
demand a compensation for tho defect ; but it is better to say that 
he has such right. . 


— — 


* Vide p. 80 of Lecture IT. 
t To which amount the operation of a death-bed gift is limited. 
t Shardya ul-Isldm, pp. 424 & 425. 
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DCCCXIT. Such .also is the case if the Shaft was 


acquainted with the defect, and not the purchaser. “But if 


the purchaser was apprized of it, and not the Sha/é, the latter 
only would have the right of rejection.* 


There are devites for defeating the right of pre-emption, 
two of which are the following :— 


The property may be sold for a price above its value, and 
then something of trifling value may be received in 
exchange for it, which would compel the Shuft to pay the 
full price if he choose to avail himself of his privilege— 
Sharéya ul-Islám, p. 426. 

In like manner, if the property is sold at an excessive 
price, and the seller receives part of it, giving a releaye for 
the remainder, this also obliges the Shafi either to submit 
to a considerable loss or to abandon his claim.—Jbid. 


$ 


p 9 Sharáya ul-Isldm, p. 423, 


LECTURE XIX. 





ON WAKF OR APPROPRIATION. 


DCCCXIII. Wakf isa contract, the fruit or effect Principle. 
of which is to tie up the original of a thing, and 
. leave its usufruct free. (Zahbis ul-asali wa itlák 
ul-meunfiati).™ 


Because he (the Prophet), on whom be peace, has said-—“ Tio 
up the original, aud give away the fruit (Habbis ul-asala wa sabbil 
us-sanarata),”* . 


@ aa ° 
DCCCXIV. The express term by which wakf can Principle 
be constituted is—“ wakaftu (I have appropriated),” 
and not any other.*, 


e For, as respects the terms “urramtu (I have consccrated),” 
and “ Saddaktu (1 have bestowed),” they do not constitate wakf 
without accompanying circumstances, —as by themselves they are è 
susceptible of another interpretation besides wakf.* 


DCCCXV. If, however, they are used with the design of Principle, 
constituting “ wakf” they are obligatory on the conscience 
of the person employing them without any circumstance to 
fix their meaning. And if he should actually acknowledge 
that he used them with that design, judgment should be 
° given against him* (in terms of his acknowledgment). 


ANNOTATIONS. 


docexiii. Wakf is to tie up a thing itself and leave its usufruct free ; 
as it is in the Hadis of the Prophet.—Mafatih, p. 414. 








* Shdrdya ul-Ielém, p, 234. 
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DCCCXYI. The wakf is not obligatory except 
by giving possession. Being (so) completed, it 
becomes binding, and cannot be revoked it made in 
healtl.* But,— ; 


DCCCXVII. _Made in death-illness, a wakf or 
appropriation becomes valid (to the full extent) if 
allowed by the heirs ; otherwise, only to the extent 
of a third (of his property) in the same way as a gift, 
or mahabatt in sale. The same rule is to be 
observed when a person has made bequests.* 


Some, however, have said that it, should be sustained to the 
extent of the whole of the orginal estate left by the decegscd ; 
but the first {that is the above) opinion 1s the more approved.* 


DCCCXVIII. Ifa person should, in death-illness, make 
á wakf, gift and muhabdt sale, and emancipate a slave, and 
the acts be not allowed by his heirs, then they would 
be ‘vatid if they can be carried into etfeet out of a third of 
his estate ; otherwise, they are to be preferred according to 
priority of date (a), and effect is to be given to each in order 
until the third of the estate is exhausted, after which any 
that may remain is void.* . 


(a.) In the case of priority not bem; determined, some of the 
doctors maintain that the third should be rateably divided among 
all the differont objects; but ıt would be better if the same be 
determined by lot.* 


ANNOTATIONS. { 


decexvi, Without difference of opinion, the delivery of possession ig 
a necessary condition for the validity of the wakf. So if the wék:f, or 
appropriator, die before it (that is before delivery of possession), the 
property (appropriated by him) shall be his mberitance, But upon 
delivery of possession, the wakf becomes binding or obligatory accord- 
ing to the opinion of all. And after that, the same cannot be lawtully 


revokeds—Mafatih. 


— — — — — — E ——— — — —— 
* Shardya ul-Tslám, p. 234, 
t Vide p. 80 of Lecture IT, ' 


ON APPROPRIATION. 


+ Conditions relating to the subject of Wakf. Luoruar 
DCCCXIX. The subject of the wakf must be a —— 
substance the property of the appropriator, capable *""*"* 
of yielding benefit, witlrout itself being consumed, 
and capable of being delivered.* Hence,— , 


J 

DCCCXX. The wakf of any thing not existing in sub- Principle. 
stance is not valid (b). 

(6.) As Daytn, or indeterminate things,* 

DCOCXXI. Even the wuif of a thing in substance is Principle. 
invalid if not mentioned in particular. : 

If one should say “ I have appropriated a house, or a mansion,” Example. 
without mentioning some one in particular, the wakf would be 
invalid.* 

DCCCXXIT. The wakf ef akár or lands and*houses, of Principle. 
clothes, furniture and lawful instruments, is valid.* 

DCCCXXIII. The rule is, that the wakf of any Principle. 
thing from the use of which benefit can be lawfully . 
derived with the preservation of the thing itself is 
vilid.*  Thus,— 

The wakf of a trained dog, and cat (is valid) from the possibility Ilustration. 
of benefit being derived from them. The wakf of a hog is not 
vahd, because it cannot lawfully be the property of a Musalmán, 
for of an ubsconded slave, because it cannot he delivered.* 

Whether dindrs and dirhamst can be validly appropriated, is a 
question, which some doctors have answered in the negative, and 
their opinion is transcendant, since no benefit can be derived 
from them except by expending, * 


— — — — 





ANNOTATIONS, 
decexix. With respectyto the thing appropriated, it is a necessary 
condition that the same be in substance, be owned by the appropriator, 
and be capable of yielding benefit with the preservation of the original. 
So the wakf of a dayın, or of a thing indcterminate, is not valid by 
reason of there being no certainty or identity of the same. The wakf of 
a profit is not also valid by reason of non-stability.—Mafatih. . 





* Shardya ul-Tsldm, p. 234. 
+ Dindr, money, a ducat. Dirham, a silver coin of whick from 20 
to 26 have at different times passed current for a dinár (nearly equal to 


a ducat or scquin, about nine shillings), ; 
M G 
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DCCCXXIV. -Jf one should appropriate a thing 
which is not his own, the wakf is not valid. But if 
the real owner consent to the appropriation, the wakf, 
or appropriation, is thereby valid according to some 
of the doctors,—the sanction being, in their opinion, 
tantamount to a fiew appropriation; and this is good 
and approved.* 


DCCCXXV. The wakfof a mushda, or undivided 
share in a thing, is valid, and possession of it is (to 
be taken) in the same way as in the case of a sale.* 


Conditions relating to the wakif or appropriator. 


DCCCXXVI. Tt is required that he (the appro- 
priator) be of full age and sound understanding, 
and unrestrained in the use or disposition of his pro- 
perty.* ‘ 

BCCCXXVII. It is lawful for an appropriator to 
retain the superintendence of the wakf to himself, 
or to appoint another in the offee. If he has not 
appointed any superintendent, tlie duty of superin- 
tending belongs to the person in whose favor the 
wakf ismade. on the ground of the right of property 
being vested in him.* 

It is required that the Ndézir, or superintendent, 
appointed, be a1ightevus man and know how to perform 


his duty It is not necessary that he should formally accept 
the office, and remain permanently employ cd.—Mafatih. 


— —— — —— — 
ANNOTATIONS. 


decexxv. The wakf of a mushda, or undivided share in a thing, is 
yalid without difference of opinion amongst us, and its possession is 
(to be taken) in the same manner as in a sale.—Mafatih. 

decexxvii. The appropriator may lawfully make himself the super- 
intendent of his wakf or another person though not forthcoming at the 
time, but thereafter. —Jbid. 





* Shardya ul-Islém, p. 234. 
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Conditions required of the abject of Wak. Laorone 


DCCCXXVIII. He (in whose favour a wakf is 
made) must be in existence, capable of owning’ pro- 
perty, and distinctly indicated: he must not be one 
in whose favour it is unlawful to make a wakf.* ° 


Consequently, — 


DCCCXXIX. If one shoyld make a settlement beginning Principle. 
with a person not in existence (c), the wakf would not be 
valid. But if it were in favour of one not in existence, in 
succession to a person actually in being, it would be quite 
good.* 


(c.) As, for instancée, one eto be born, or a fetus not yet Principle, 
separated* (from the womb of its mother). 


NCCCXXX. A wakf made,in favour of a slave is not Principle. 
valid, nor can the thing appropriated be used by his magter, ⸗ 
the same being contrary to the intention of the wakzf, or 
appropriator.* 


DCCCXXXI. A wakf for masdlih, or works of Principle. 
general utilitv,—such as bridges and masjids, or 
places of worship,—is valid; as such a wakf is, 
in truth, a settlement on all Musalmins, though some 
only participate iu its advantages.* 


— — — — — — 


gANNOTATIONS. 


decexxviii. It is aquired that the person in whose favour the wakf 
eis made be in existence, or held to be so, or one whose existence be 
usually possible; and that he be capable of a wakf being made in his 
favour. So, the wakf made in favour of one without existence is 
invalid. —Mafitth. z 


docexxxi. A wakf for works of general utility (masdlih)—as 


bridges, masjids, shrouds of the dead, and the like—is valid, the same, 
in truth, being for the poor.— Ibid. i 





* Shardya ul-Islám, p. 235. 
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DCCCXXXII:. If one should make an appro- 
priation for'a maslahat, or object of general utility, 
whicly has ceased to be used, it is to be applied to 
any good and pioys purpose. And if it is for such 
purpose generally, it is to be expended on the poor 
and indigent, and in any other way by which an 
approach is made to Almighty God.* 


DCCCXXXIII. A Musalman cannot make a wakf 
in favour of an alien enemy (harbi), though he be a 
blood-relation, but he can make it in favour of an 
infidel subject (Zimmi), even though he bea stranger, 
or in no way related to him.* Yet,— 


DCCCXXXIV. A waif made for Jewish synagogues or 
Christian churches is not valid.* 


A wakf in favour of a Zimmié, or infidel, subject is lawful ; | 
because it is a transfer of property, and like permission 
to take the usufruct. Some say, however, that it is not 
valid, because it implies a pious intention, and is goud only 
when made for the benefit of a parent; while others main- 
tain that it is good when for the venetit of any relative 
But the first opinion is most approved. So, also, tho 
appropriation in favour of an apostate is valid, while there 
is home doubt as to one in favour of an alien enemy (karbi); 
the more appyoved opinion being envirely against it.* 


— — ws — —_ 


ANNOTATIONS. 

decexxxii. If oneshould make a wakf for a maslahat, or object of gene- 
ral utility, but that has ceased to be used, it will, according to the approved 
doctrine, be applied to any good or pious ptrpose. It will, however, be 
better to apply the same in reference td the true intention of the appro- 
priator, So the wakf for a Masjid will (in case of the intended Mayd 
not being in existence) be applied to another Masjid, and that for a 
Madrussah, to another like Madrussah, and so on, regaid being had to 
dhe same description of object as was intended by the appropriator.— 
Mafatih. 

When a wakf is made for a good purpose in gencral, it will be applied 
to any good purpose by which an approach is made to Almighty God.— 
Ibid. ; 





* Sharáya ul-Islam, pp. 235 & 236, 
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‘DCCCXXXV. A wak/ in favour of fornicators, highway Lroross 
.. robber, or drinkers of wine, is not valid ; nor for the co ying XIX. 
of what are now called Towrit and Inffl (the books of 
Moses and Gospels), since they are altered and perverted Principle. 
variations. But if such appropriation were made by an 
infidel, it would be lawful.* š 


DCCCXXXVI. No wakf which is productive of Principle. 
sin is valid.—Mafatih. 


DCCCXXXVIT. A wakf made in favour of Muslims is to Principle. 
be applied fér the benefit of all those who pray towards the 
Kiblah ;t but one in favour of true believers (muminin), is 
to be applied only for the benefit of the followers of the 
twelve Lmams.* 


DCCCXXXVIII. If the wakf is made in favour of the Principe. 
Shichs, it is tu be applied to the Imamiyahs and Jarédiyaha, 
and not to the others of the Zaydiah sect.* 


DCCCXXXIX. ‘If a Musalmén should make a wakin Principle. 
favour of the poor, it is to be applied for the benefit of the 
poor muslims only, to the exclusion of all others: and if an 
infidel made a similar appropriation, it is to be applied, in 
like manner, to the por of his own persuasion." 


«e DCCCXL. Whenever the moukúf alaihi (4.e., Principle. 
the person in whose favour a wakf is made) is 
described by a particular relationship, all those who 


Ee 


— — — — — — — 


ANNOTATIONS. 
dcecexxxv. Wakf made by an infidel is valid.—Mafatih. 


deeexl, decexli. Whenger the moukúf alathi,* or the person in 
whose favor a wakf is made, is particularized by a description or rela- 

® tionship, all those who come within the same are included; and both 
males and females participate though the description is given in the 
masculine gender ;—as the term “ Hdshimé” compreheuds also the , 
a. females of that family.—TZbid. 








Se a ee ee 


* Shardya ul-Islim, pp. 235 & 236. 

t That to which people direct their faces in prayer; (especially Mecca, 
towards the Adaéba, or temple, of which city the Muhammadans, in what- 
ever quarter of the world they are, turn themselves when praying). The 
tomb of Muhammad at Mecca. 
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come within it are held to he included in the benefits 
of the wakf (d).* s 


(d.)+ So that if the wakf is in favour of the Zmámiyahs, it is for 
all the followers of the Jmáms. In like manner, when it is for 
the Zaydiyah, all‘thoso who assert the Im4mship of Zayid, the 
son of Ali (the second),f are included.* Likewise,— 


DCCCXLI. When the connection is a relation to a 
articular ancestor, all those lineally descended froin him by 


their fathers (¢) are included.* A 


(e.) As, for instance, “ Hdshimis,” who comprehend all those 
descended from Hashim, through Abú J'alib, Larith, Abbas and 
Abú Lahab; or “ Talibis,’ who are the descendants of Abú 
Talib, on whom be peace! both males and females participate if 
connected “with him on the side of their fathers, froin a regard to 
custom; though upon this point there is some difference of 
opinion.* 


Ligne should make an appropriation forthe Bani Tamim, it 
would be valid, ud should be applied to any of them who can be 
found.—Mafatih, 


DCCCXLIT. If a person should make an appropria- 
tion for (his) neighbours (jiran), a reference should he 
made to custom for determining who are to be thereby 
comprekended.t 


Some say, however, that any one whose house is within forty 
cubits is a ueighbour, and this opinion is good, or well supported ; 
while others maintain that the meaning of tlre term extends to 
all the occupants of forty houses on either side ; but this opinion 
is now abandoned.* 


t 
— — — — —nA — 


ANNOTATIONS. 


deccxli. With respect to a person who belongs to a family through 
his mother, there are two opinions, of which the one approved is that 
he is not included in the description.— Mafatih. 





* Shardya ul-Islam, pp. 235 & 236. ? : 
t Vide, Introductory Discourse, p, 165. 


t According to the Hanifites, the term “ Jirán or neighbours” signifies 
all who worship in the same masjid, 
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DCCCXLITL If a man should make a wakf Lecruns 


withoüt mentiouing its object, such wakf*is void; so, -2 
also, ł the object is not distinctly specified (f¥.* Principle. 


(f.) <As,ifhe should gay ‘fay one of these two,” or “for one 
of the two mashhids or fakirs,” the whole will Ue void.* . 
DCCCXLIV. If the settlement wer8 on maternal and Principle. 
paternal uncles, they would share equally together.* 


DCCCXLV. If a person made wakf for the nearest of Principle. 

mankind to him, his parents, and children how low soever, 
should (first) be taken, and so long as these exişt, there 
shall be nothing for any‘of the (other) relatives. On fail- 
ure of them, the grandparents, and brethren (with their 
children) how low svever; after them, the paternal and 
maternal uncles in the order of inheritance ; but all of them 
shall participate equally unfess some are specially men- 
tioned in detail." 


If one should make a wakf in favour of his children and his 
brethren, or his kindred, so gencral an expression requires partiggpa- 
tion of males and females, and of the near and remote, with 
equality of division among them, unless some order or detail is 
made a condition, or some one is especially indicated.* 


e 
Conditions relating to the wakf itself. 


*DCCCXLVI. The wakf, or appropriation, must Principle. 
be perpetual, alsolute or unconditional, possession 
must be given of the thing appropriated (g), and 


— — — 
— — — - -= — 4 








ANNOTATIONS. 

decexliii. Ifa person make a wakf, and do not mention the object in 
favour of which it is made, {eh wakf is void. So also if a wakf is made 
in favor of one not distinctly specified —Mafatih. 

e decexlvi. The universally approved opinion is, that the property 

appropriated must be transferred from the appropriator.— bid. 

Ji is a necessary condition that wakf should be perpetual, so it will bg 

Soid if made only for a period. This is the approved opinion.—Zbid. 

Without difference of opinion, wakf should be made at once: it can- 
not be made to depend on the occurrence of an event (in future), unless : 
the same be quite certain and positive.—Jdid. z 





nmmn — 





* Shardya ul-Islam, pp. 235 & 236, 
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Lecrune it must be-entirely taken out of the wakif, or appro- 

—  priator.* “4, 

So if it (the appropriation) is restricted to a particular téme, or 
made dependent oh some quality .of future occurrence, the same 
is void. Such alse is the case when it is made in favor of persons 
who will probably fail. As, for instance, if one should make a 
settlement on Zayid, with a restriction to himself, or extend it to 
ganerations that would prn] fail ; or if he say generally, “for his 
Buccessors,” without mentioning what is to be done after they 
fail,—in these cases, it is maintained by some that the wakf would 
be entirely void; but others insist that due course should be 
given tothe purposes actually named, and this is approved. Then, 
upon their failure, the property would revort to the heir of the 
wakif, or appropriator ; but some of the doctors maintain that it 
reverts to the heirs of the moukúf alaihi, or the person in whose 
favour the wakf is made. The first opinion, however, is the most 
approved.* 

If one should say “I have appropriated when the begiuning 
of the mouth should come, or .f Zayid will arrive,” the appropria- 

‘  tiqy, would not ho valid.* 

(g.) Seizin is a condition of the validity of wakf. So that if 
one should make an appropriation, and die without giving posses- 
sion, the subject of it would be his inhevitance. The seizin that 
is required is that of the tirst of the moukúf aliahi or the person 
in whose favour the apppropriation is made; sud all regard to 
possession ceascs in the subsequent steps. * 

DCCOXLVII. If, however, one should make a wakf in 
favour of his young children, then (no delivery of pussession 
is required, but) his own possession would be possession on 
their behalf. So, also, is the case of a paternal grandfather. * 

But with regard to an executor (was), there is room for 
doubt. The approved opinion, however, is that it is valid." 
Principle.  DCCCXLVIIL. If a perso make a wakf in 

favour of himself, it would not be valjd. So, also, if 


— — — - — E — 
— — - 


Pyinciple. 


ANNOTATIONS. ' 
decexlviii, deccxl. If a person make a wakf in favour of himself,,,, 
it is invalid without difference of opinion. But if he made a wakf in 
favour of the poor ( fahirs), aud afterwards he himself become a fakir, 
he can lawfully participate in the benefits thereof.—Mafatth. 


i 





— TR ——— — — 


* Shardya w-Islim, pp. 286 & 237. 
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‘he made it first in favour of. himself and then in Laorgxs 
favour of another.* — 


Some, however, maintain that it would be void' only with 
respect to himself, and valid with regard fo the other. But the 
first opinion is the more approved.* In like manner,— 


DCCCXLIX. Ifthe wakf were made in favour of Principle. 
another with a condition for the payment of the 
wikif’s (appropriator’s) debts, and current expenses, 
it would not be valid.* But,— 

DCCCL. If one should make a wakf for the poor, Principle 
and should himself subsequently become poor, or for tho 
Learned in law ( fakih), and should himself become a lawyer 
(fakih), there is no objection to his participating in its 
benefits.* ` ; ° 

DCCCLI. If one should make a wakf with a 
condition that the praperty (appropriated ) is to revert 
to him in case of necessity, the condition would be 
valid, but the wakf void; and the ‘property Would 
remuin in the state of being tied up until the necessity 
should arise, and will be inherited* (upon his death). 


DCCCLII. If*he (the appropriator) make it a Principle. 
, condition of excluding whomsoever he may please, 
that would invalidate the wakf But if the condi- 
tion were that he may add to those in whose favour 
the wakf is made, some yet to be born, the wakf 
would be valid, whether it was made for his own 
children, or for others.* 

DCCCLIII. Ifpagain, the condition were that he Principle. 
(the appropriator)‘may make an entire transfer from 
those on whom the settlement has been made to 
others subsequently to come into being, that would 
not be lawful, and the wakf would be void.* 


Some doctors have said that when one has made a wakf in , 
favor of his young children, he may lawfully make others 
participate with them without reserving any power to that effect; ⸗ 
but this opinion is not to be relied upon.* R 





* Sharáya ul-Islám, p. 237, 
N 2 s 
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DCCCLIV. In the case of a wakf being made for 
the poor, or foi, the Learned in law, a superintendent 
(kayyim') must be appointed to take possession of the 
wakf-property,—while in the-case of a wakf being 
made for a masiahat, or useful purpose, the creation 
of the wakf is suffitient, the condition of acceptance 
being entirely dispensed with; and as to possession, 
that of the Nazir, or superintendent, is sufficient.* 

DCCCLYV. If a person should appropriate a 
masjid, or place of worship, the appropriation is 
valid, though only one person should pray therein.* 
In like manner,— 

DCCCLVI. If a person appropriate a cemetery, 
the same becomes valid by the interment therein 
even of a single corpse.* 

, But though people should pray in a masjid, or bury in a 
cemefefy without the formal words of wakf being pro- 
nounced, neither would pass out of the property of the 
owner. Such also would be the result if possession was not 
given of the wakf property, though th@ appropriate words 


were used.* 
Appendages to Wak. 


DCCCLVII, The subject of wak7, or appropria- 
tion, is transferred so as to become the property of 
the moukuf alaihi, or the person in whose favour 
the wakf is made, for he has a right to the advan- 
tage or the benefits to be derived from it, and 
prohibition to sell does not negatve the same; and, 


— 


ANNOTATIONS. « 

deccliv. If a Nézir, or superintendent, is appointed, it is required 
that he be righteous, and know fur what purposes he should make the 
exgenditure. It is not necessary that he should formally accept the 
office and remain permanently employed.—Mafatth. 

dceclv, .decclvi. If the wakf-property be a masjid or cemetery, it 
will be sufficient if a single person said prayer, or a single corpse 
be huried, therein.—Mafatih. 


* Shardya ul-Jelgm, p. 237. 
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mfnner valid* (as will be seen hereaffer).} — 
If a person has made a settlement on the children of his 
children, the children of sons and daughters, males‘as well as 
females, participaté, without any superiority of one over 
another, Butifhe should say— those among them who 
are (lineally) related to me,” the children of daughters would 
not be included. And if he made the settlement “on his 
children,” it should be applied to the children of his loins; 
the children of his children will not be included with them.* 
Some maintain that they would all participate togother ; but the 
first opinion isthe most approved ; because a child's child would 
not be understood by the use of the word “ child."* And,— 
If he should say—“ on my children, and children of my 
children,” it would be confined to two generations.* And— 
If he said—“on my children, and when they fail, and 
the children of my children fail, then on the poor,” the . 
wakf should be for his childrén, and on their failure, some (of 
the doctors) maintain, that the proceeds should be expended 
on the children of his children, and when they fail, on the 
poor ; while others are of opinion that the proceeds are not 
to be expended on his children’s children, for they are not 
comprehended in the wakf, but their failure is only a con- 
dition of the application to-the poor; and this opinion is 


. indeed, the sale of wakf cen eae T ina Lecrure 


* the more approved.* í 


DCCCLVIII. When a person has madea wakf, or appro- Pringple. 
priation, “in the way of God,” it is applied to whatever is 
productive of reward in a future state, such as religious 
‘warfare, the greater or lesser pilgrimages, the erection of 
masjids, and bridges. So also, if he (the appropriator 

should say,—“in the way of God, in the way of reward, i 
and in the way of Yyood,” the purposes are all considered as * 

one and the same, and there is no necessity for dividing the 
proceeds (of the wakf) into three different parts.” 


DCCCLIX. When a person has made a wakf of Principte. 
a masjid, and it has fallen into ruins, or the village 
or quarter (in which it is situated) has gone toe 
decay, it (the wakf-property) does not revert to, and . 





* Shardya ul-Islám, pp. 237 & 238. 
+ Vide Principles decclxi & dooolxii. 


476 ON APPROPRIATION. 


x: the sale thereok cease to be wakf, nor is the sale of 
it lawful and valid.* ; 

Princip. | DCCCLX. No person is competent to consume 
the original, or the corpus, of a wakf, by sale, gift, or 
in any other way, ‘as such disposition frustrates the 
purpose of the wakf, which is to tie up the original 
property.—Mafatih. But,— 

Principle, DCCCLXI. If dissensions arise among the 
persons in whose favour the wakf is made, and there 
is apprehension of the property being destroyed, 
while on the other hand the sale thereof is produc- 
tive of benefit, then, in that case, its sale is lawful. 
It is thus laid down in the Sahih.—JIbid. 


Principle. DCCCLXII. If the mansion belonging to a wakf 
should fall into ruins, the space would not cease to be 
wakj; or would its sale belawful. If (however) dissen- 
sions should arise among the persons for whom it was 
appropriated, insomuch as to give reom for apprehen- 
sion that it will be destroyed, its sale would be lawful.* 
And even if there should be no such differences, nor any room 
for such apprehensions, but the sale would be more for the advan- * 
tage of the parties interested, some are of opinion that the sale 
would be lawful ; but the approved doctrine is to forbid it.* 
Principle. DCCCLXIII. When a person has made a wakf for the 
poor, it is to be applied to the poor of the (deceased’s) town : 
who are present: so also should it be done when a wakf is for 
the descendants of Alf. And when a wakf is made for the 
‘children or descendants of an ancestoy who are scattered 
in different places, the income is to be applied to those 
forthcoming, and there is no necessity for following, into 
difficult places, those who are not present.* 


— —— — — — — — — 


Leorues become the property .of, the appropriator; nor does 








6 
ANNOTATIONS, 


decclix. Itis not necessary to distribute the profits of a wakf among 
* all the persons comprehended in the description, but among those who 
aay be in the town (balad) of the wékif, or appropriator.—Mafatih. 





EE 


* Shardya ul-Isldm, pp.—237239, 
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TO THE 


FIVE LECTURES ON MUHAMMADAN LAW 


ACCORDING TO THE 


SUNNI SCHOOL. 


— — 
P 

ACKNOWLEDGMENT— : ; * 

of debts e e a e e e e a a e r J a @ 85 
APPOINTMENT— : 

of a mutawalli, or superintendent, vide MUTAWALLI. į 
APPROPRIATION— Vide WAKT, ° — 
AQUEDUCT— 


if erected by a man for Musalmdns, his proprietary right therein 
abates by his declarationsto that effect, or upon the same being used 


i by people, or delivered to the superintendent (mutawalli)., .  » 152 
in the use of —— there is no difference between rich and poor . . 153 
may be lawfully consigned toa mutawalli . . s: °”. l5 

BEQUESTS— Vide WILL. 
for pious purposes . š ‘ A ‘ š A 74 
revocationof . . - + +. .«. .« +. + o > 81 
‘CARAVENSERA— 


if erected by a person for, travellers, his right therein abates by his 
declaration to that effect, W upon tho same being used by people, or, 


delivered to a mutamalli : ‘ à ‘ à ko i . 152 
° in the use of —— there is no difference between rich and poor . . 153 
CEMETERIES— 


if assigned by a person for Musalmáns, his proprietary right therein ° 
œ -9 ashates by his declaration to that effect, or upon the same being used 


by people, or delivered to a mutawalli. . . +e & . 152 

in the use of —~ there is no difference between rich — poor . . 163 
DEATH-ILLNESS— 

definition. of a e s t é ® 6 8 e e 6 20 


effect of gifts, &eo., made in z é ‘ ‘ s b è è 18 21 


" 


478 INDEX. 


LJ i P T 
EXECUTOR— : — ee 
may be appoin g tothe testator’sown choice . . . 88 


Appoindment as— -· 
of a slave m & n — 88, 89 
„Of a minor * ©. . . 2. 2. a 8D 
of an insane persof . . . . «. . © . > >: $ 
of a woman Eo oge we Ge Le ; : © s . . 89 
of a blind man . . . aa . T ae ee ne ee E 
of a profligate . . E- y i eo W w ww. A . 90 
of an alien or apostate . . . . : . « 89, 90 
can be removed for unfitness, misconduct, or the like å , s . 88 
appointment of —— void under what circumstances , . - o- 89 


can remain firm or be removed under what circumstances . . 90, 91 

may decline to accept the office before or after the testator'sdeath . 91 

after once accepting the office cannot retract after the testator’s 
death, nor in his lifetime without his knowledge ‘ fy >. M 


power of one — where several have been appointed . ». +» 93—96 
° appointed for a particular purposo, is — in general . . . . 96 
the survivor of two — cannot act without an order from the 
judge, unless the deceased has appointed him to be his own 97, 98 
when of the several — only one or two shpuld accept the office . 98 
effect of the testator’s direction to act with the knowledge. upinion, or 
» under the inspection of another 3 . ; i ‘ : 99 
power of — to make a partition . . : @ 100-102 
power of — appointed by a mother, brother, or opatera uncle to 
make a partition . i . : ; . 103 
of a father, or paternal grandfather, i is in akis stend — — i . 103 
appointed by a father is superior in thc management of property . 104 
power of —— in paying debts. $ A ; A á ‘ - 100 i 
power of —— in making sales and — . 105 
can sell immovable property for what 7 and under — circum- 
. stahces . ; « 105—107 
power of — ——— by the itor brother or paternal uncle to sell œ 
and purchase š no y e. a 107—109 
. responsibility or Ane seaponnitnity of ‘ i ; ; . 109 
e GIFT (hibah)— om 
definition of . E w wee ‘a. a g . ce 4 
pillars or easentials of oe ee ee ee 1 
* ‘how renderod valid os & & ee wo & 1 
verbal —— effectual as written, .. ; A ; o i 2 
legal effects of —A Eo < bo 2 
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GIFT —continued. i e 7 — 
must not depend on anything contingent  . pe F. . . . 3 
what is required of a giver . . . — 8 
subject of —— must have legal value, and — be i in — at the 

time of being taken possession of, also divided off if divisible or 
separate . - a . 4 Me s «© « « 8 
of a known part of what is indivisible, valid . . a í 5 
of what is already in the hands of the donee or his — valid 
without formal delivery T fe a. M e « «~ 
of what is susceptible of division, by two or more persons, to a single 
person, or to one or more poor persons, valid . , . « . 10—12 
to an infant by its father, mother, or protector, valid, how aid why 13—16 
to a discreet minor how valid em 16 
made in health and sound state of mind to any person valid tó aiy 
extent . ‘ ‘ eg W i ` : 17 


in death-illness valid to the extent of the whole estate if —— 
to by the heirs, otherwise, to the extent of one-third only . .18,19 
not valid if made to an heir even’to the extent of one-third, unless , 
consented to by the other heir or heirs, . . = . *2. 2 
how lawful, and how unlawful ee oa e a l o aa 


by way of life-grant lawful s a ‘ © 8 « 28 
by way of sadakah, or alme-deed, how valid, and how invalid . 24—26 
by way of iskát, or cancellation, lawful, if not suspended on a condition 26, 27 
revocation or retraction of —— valid, though abominable. 7 . 28 
after delivery cannot be revoked without a decree, or conse&t of the 
dones e e s a e ° e è (3 $ ` C] e 28 
causes preventing revocation of oOo oae o 28 
cannot be revoked, under what circumstances. . - >» . 82 
of a debt to the debtor not revocable © s œ © o « 82 
”  doner's repossession of tho thing given in —— not necessary. , . 32 
retraction of —— made bygway of alms not lawful e. a © >» 3B 
made by way of hibah bil-iħhaz or hibah ba-shart ul-iwaz . , . 34 
AIBAH— Vide QIFT. 
HIBAH BIL-IWAZ (gift for an exchange) . . s . »« »« . 34 
> 3 
o MIBAE BA-SHART UL-IWAZ (gift on condition of an exchange) . . 34, 
INN— i 


if erected by a person for travellers, his right therein abates by his 
declaration to that effect, or upon the same being used by ee 
delivered to a mutawalli ee . . 152 

in the use of —-< there is uo difference between rich and poor ©. . 158 
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f $ " . Page ` 
MAHABÁT— . \ F 
definition of E 6g : ; a e a . 80 


is the game in effect as a bequest in death-illness, and, therefore, 
operative to the extent of one-third of the estate e e « + 
MASJID— ‘ 
when erected by a persoa, his right does not abate till he has separated 
with its way from the rest of his property, and permitted prayers to 
be said therein e . 148 
when delivered to a anaal, it is lawful though no — be said 
therein, so also when delivered to the judge or his deputy . i . 149 
any ground appropriated for the purpose of erecting — cannot after- 
wards be resumed, sold, or inherited . . . i . 149 
when a person has an unoccupied space of ground fit for building 
a—, and has directed a koum, or body of persons, to assemble therein 
for prayers, it becomes a —— for ever, if permission is given to pray 
in it, and the property does not go to his heirs at his death . >» . 149 
stipulation for something to himself out of the land which is made 
a — is not valid . i ‘ à . 150 
if made on condition of option, the appropriation is valid, but the 
condition void : : . 150 
when built by a person aio called — to witness that he shall hive 
power to cancel, and sell it, the condition er the power so reserved 
is void . A . z ‘ ‘ . 150 
though fallen into decay and no — anol for prayer, nor required - 
by the ‘people, yet neither can it revert to the oppropriator and his 


heirs, nor can it be sold ‘ ; å r . 150 
the materials of one ——— cannot be used to repair — . 150 
appropriatfon of land for the benefit of —— valid. . . . 151 
money may be lawfully given for the repairs as well as the iaie: 

nance and benefit of i x i r . 151 


revenue arising from the land — to — #8 is lawful to the poor only, 
and not to the rich, while the use of any of the other articles apper- 


taining to —— is lawful to poor and rich ilke . 2 © > à 15? 
MUTAWALLI (or superintendent of a wakf — 
who can be appointed as i i 154 
the appropriator himself or his children may be — -of “the wakf — 
made a by the former , P ; 165 
the management by the survivor of — — valid, if the — 
mutamalli appointed him to be his executor . g ' 155 


of the two —— if one accepted the office and the other refused, the 
judge is to appoint another until they both agree, or if one be a 
minor, the judge is to appoint another — in hisstead . . . 155 
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z ‘, i i A Pago 
MUTAWALLI—rontin ued. : kaa i 
-. empowering another person to appoint a — is lawful Bee fet, a ABD 
if not appointed by the appropriator, his executor can act alao as: . 156 
if died during the lifetime of the appropriator, the lAtter, and not the 
judge, can appoint a —— ; the appointment resis,with the judge if 
the appropriator diel without naming an executpr . š ~ 2 156 
a stranger cannot be appointed ——, so long as a person fit to be a —— 
in found among the relatives of the appropriator o i . >. 157 
if the appropriator made it a condition that a —— shall be appointed 
fron amongst his descendants, the judge cannot appoint a 
stranger 2 : $ r ` ‘ . . 157, 158 
if the persons of the n nei —— 1 unanimously appoint a —— even 
without the sanction of the judge, the man so appointed shall be . 158 
the appropriator after delivering up pussession to a — appointed by 
him, cannot take it back from kin, unless the appointnfent was 


miile with such condition . à R $ ; š . 158 
may, on the approach of hi, death, commit his office to — 158 
while alive and in good health, cannot “appoint another to act for him, e 


unless bis own appointment were in the nature of ateneral i nst ` * 159 
effect of the Jcase granted hy a — or by the judge . . : . 159 
debts incurred by a — for land-tax and repairs . . ‘ : . 61 
cannot be removed without panil cst malversation ~» « . 462 
if the appropriator who appvinted himself —— is a had character, and 

unworthy of vonfidence, or neglected the performance of his duty, 

‘the judge may take the wwf, or appropriation, out of bis» hand, 

and appoint anotner ë . ; . . T S . 163 
if the appropriatur constitute himself or ——— as —— declaring, that 

neither the sovereign nor the judge shall have power to remde him, 

yet if he cannot be trusted with the wakf property. the judge may 

remove him and appoint auother . a ; > " á . 163 

WAKE (appropriation) — i 
definition of ; i a.’ : . š . , > . » 113 
e pillars or cłsentials of =. a 6 8 8 we ek MS 
conditions of . . ` a ‘ . ° . . > ' . 116 
proper subject of  . e eee 120, 123—125 
how effected . . a i T sr p j » «6 « Èl 

= “ow rendered valid and operative . 2 r ` i . » 115,128 e 
purposes for which may be made . ; . : ° . 126 

what is included in — without express montion, aud what i is not sọ 





included . i : ; i : ; : ; i | wre 
disbursements with tepai lo. . 4 i 2 128 
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WAKF—continued 


management, fepairs, &o., of tho property appropriated as . . . 

settlement of —— made by the appropriator on himeclf, his childron, 
or other offspring a ne ae a oe 

settlement of —— on the appropriator’s karábat, or T kindred ; ; 

on his poor kindred < a a E er a e o AS oa 

on his neighbours . . Go o a ; : 

on the pcoople of the OR EES 8 ba) yit, or house, on 1 his él or jins, 
and akrab . . à š . . . ° 7 . . ° 

of Masjids, vide MASIIDS. 

of Cemeteries, rede CEMETERIES, 

of Inns, vide INNS. 

of Aqueducts, vide AQUIDUCTS. 

cases of —— where, after an appropriation for the poor, the appro- 
priator himself, some of his children, or his kindred, became poor . 

what depends upon a condition in . é ; . ‘ eo « « 

effect of —— if made in death-1lness ao ai Se 


WASTYAT— Pide WILL. 
WILL (Wasiyat)— 


ra 


how constituted, . e «© +. + «© ee » +8 
may be made verbally as well as by writing ‘ : z o a 
may also bo made by an intclligible sign or signs, if the testator i ig 

unable to speak . . no a š . : —— deji 
conditiens of . .« . > « œ W ko a a 
legal effect of *, . a a «© «© © 6 a ae 
to a stranger for more than one-third, and to an heir for any portion, 

of th® testator’s cstate, is not vald, unless consented to by all the 


Page 


129 


130 
137 
138 
139 


140 


Ifi 
142 
145 


40 
41 


41 
41 
43 


heirs ° a e e e ° « e e s . ° 43—48 
proper subject of . . .« ee ewe) 41,51, 52, 57 
how rendered valid, and how invalid . p° $ — % . 43—55, 60 


by whom —— can be modo . . e” 


e e e a 4l, 53 


by whom — cannot pe mado.  . . æ «© + e > 53-56 
in whose favour —— can he made . ý . ` ; N z 43, Ol 


in whose favour — cannot be mado . g ` : 5 
construction of — when made in favorof akár:b, or — 
made for pious purposes . i ‘ ; ` i i é ` . 


usufructuary e (3 . e e L] a e e a . e 
reyocationof . . > > > e >b ‘a e «© a « 


51 


INDEX 


TO THE 


MUHAMMADAN LAW OF THE IMAMIYAH SCHOOL. 


r 
ACKNOWLEDGMENT— = 
of a child's descent . a a ee ee ee 2 8 264 et seq. 
of any other relation á — o . . 6 — 266 et seq. 


of mutual relationship a~ . ` : ° A è š 3 . 271 


of a successor, vide ZAMIN-IJ ABLRAM, 


AGENCY, Acunt— "i ° 5 
in marriage ; ‘ ; $ è : . a a .« 469 
in divorce . . . Eo a &- ce w © «6 « ° ‘a 896 
APOSTACY— e 
effectsof . s e a0 a ee 289-285 
APOSTATE— 
property of —— goes to his muslim heirs ‘ . ©, 283—285 
not by birth to be called upon to repent, and his morit not to be 
taken until he dies naturally or is put to death . : ‘ r . 281 


if a female, her property is not to bo taken until she dies . @. . 286 
APPROPRIATION— Vide WAKT, 


ARRANGEMENT— ‘ 

for the distribution of sharen . s ‘ ` F 3 è - 313 
ARTICLES OR PROVISOS— 

of the contract of marriage — oA — * © . è o BT 
BASIS— E 

ERRA eoi Muhammadan law a ° e e g s e ® e e 167 r 

BASTARD— Vide ILLEGITIMATE CIILD. . 
BIOGRAPHICAL DICTIONARIES ‘ : : ” i . è . 167 
BLEMISHES — 


in a marricd man and woman . : i : ; è à - 383, 384 
effects of e e a e 8 e + e $ ° e é 383—387 
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BOOKS— 2 . ° 
of Hadi . e.: 7 
of Law 
of Law genctally used in this country , 
on the Succcasion to Inheritance ‘ 


CANCLLLATION— ° 


of mariage takes place for what cau es anl under whal 
ptanccs . v», el 
CAUSLS— 


of barii ible right 

of prohibition in mirni igo 
for cine lin mui oe 
of dan Qniupe bm 


CIIII D- . . 
in the wom) ::7 Jans 


Pago 

€ 
167 «f sey 
s 170 
. 174 
173 


cirom- 
cy 1Oo—129 


176 
Vet CG. 
43 
42k 


born of a loniu slive is afbliatel to her mister if achnowled rcd hy 


a hım : 


Mh timate vadeNA LUC uLiMaAar CHUD 


. . 268 


of tho mother, that is a brother or 1 tor by the sime mother ouly, 


cntitled to a math of the estate . 
6 
CHILDIRLN-- « 


28 


of conswyguinous heirs or iucliaives upply, in suc css on the place of 


then deceased or di quilried pucnts AUT 


=>) wih 250 


of the ua d mevent ih successu of ev y onc connected with 


t 
hım thiouyb thems lve» oL throu, h bas p ants 


232 


by the antics alonc take onc th z1 of tLour lecca vl brother 4 — 238 


co HEIRS — 
in the first class of heirs . 7 ` . ⸗0. 


in thc second cl ws 


. 22F 227 
23), 243 


husbind or wife and any descri, tion of b tr or Lurs hippcning to be 


iu the cast 
COMBINATION OF SHALL» i 
COMPUT SION— 


211, 2ol 
t 


~ 186 


emacs may be given in manage undur —— by then fithers and 


a paternal gr wndfathors 
divorée under — invalid ; 


. COMPUTATION OF SHARLS— 
CO* DITIONS— 


required in the divorcer . : a 
required ın the divorced . 


365, 300, 368 
» 390 


311—318 


393 
.  . 3%6 
+ 
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CONDITIONS —continued, — jii 
required in the grantor of krul or release fromethe marriage tie. . 405 
required in the woman obtaining huli . e ; — . 406 
relating to tho right of pre-emption ‘ . TR : . 445, 447 
relating to the subject of wakf. ; i 5. n : 5, ss . 465 
relating to the appropriator (wakif ) ; bad : X i . 466 
required of the object of wakf . š ; : ; ; ; »  « 467 
relating to the mahf itself. ; s 3 Eo 4 F ; . . 4l 

CONSANGUINITY — 
comprehends three classes of relations . . à. so ae . 176 

CONSANGUINOUS TTEIRS— : 
divided into three classes, then into several sections, degrees, or series 

and beads ; i ; i i i : ; i š . 189—192 
e d 

CONTRACT— ` 

successor by (see zamin-i jarirah) . ; ; , 3 - 177 


of permanent marriage, how and by whom ean bo entered ae 82 et seqe ` 
of temporary marriage, how and by whom can be eptered into %3 et Se 4, 


DAUGHTER— 
a first clans-heir ? . 3 ! ; i i ; . 189 


if one, entitled to a moiety; if more, to two-thirds ; and with a — 
take, half of the brother's portion ‘ ; . 182—184, 229 





each 


DEATH BY COMMON ACCIDENT— 
cliectof . ; ` ` à i i . i : a ‘ . ol 


DEATH-TLUNTSS— 


definition of .. F — . 20, 44, 86 
effect of gifts, bequests, — &e., — im, : à . 464 
divorco given in : "i 3 š ‘ » 403 
heritable right of the spouses married — the hashand’ 4 : . 2 


gift sale, wad/, or appropeiation, Se., made in ——~eflectual to whatoxtent 464 
® 


o DECEPTION IN MARRIAGE—Vede Tapuis. 
DEFICIENCY— ; 
in a share or shares, Vide INCRUASL, 
» D sc ENT— ® 
how establiehed . : ; J Í ‘ A P ; s 271 et sef, 


DEVOLUTION OF INHERITANCE— , 
first on, the first class; next, ou the second class, then on the third elass, =, 


of heirs, with a husband or widow if happening to be wilh any of 
them ; next, on the emancipator, then ou the person responsible for 
offences, and lastly on tho Imum . , 166 177, 192—176, 226—252 


486 INDEX, 


DISSOLUTION OF -MARRIAGE— i 
takes plaee for what causes and under what circumstances, 383, 405—429. 


DISTRIBUTION OF SHARES— . 
modeof . — — r . 316 


DIVISORS OF EXTRACTORS— 


of shares . a . — — . 311 
DIVORCE— ` 
how many kinds of . ; é ; ° è . . 391, 392 
the badai or irregular form of — wi s aw. « a a a SOL 
how effected in the Sunni form C w. @ Me @ ete te: 808 
by whom can be effected . . . Si . 893, 399, 403 
by an insane person not valid, unless given by his — i . 394 
how effected by a dumh person. aes . œ> o 309 


given by a sick-man, how it effects and affects x» à . i . 403 
cannot be effected under compulsion k j R ; A i . 395 


* fomof . O E . 899—401 
cannot bo effected by writing — the divorcer is iiavis iš speak . 400 
given ambiguously or implicatively not valid . à i ‘ ê . 400 
testimony of two witnesses necessary in b > . . i . 402 


effect of —— when revocable . ; s e a : > . 392, 430 
effect of —— when irrevocable, or given three times . i > 392, 432 


of :ddat how effected ‘ , à — . 392 
when giveh nine times, renders the dirorod for ever unlawful to the 
divorcer . i i e š ° ° , ° . 392 


given for a ransom — offect — . 407, 416 
revocation of —— how offected : . . . . » 430, i31 


DIVORCED (or the subject of divorce)— 


the conditions requircd in ` a y ‘ . . 396—399 
⸗ 
DIVQRCER— 
conditions required in  . . . «© «© «© «© » o 393—~396 
DOWER— 
a concomitant of marriage, though not necessarily required to be men- 
tioned i in the contract . i 7 š ‘ i ; ` x ‘ B50 
different kinds of ` ; > 2 ; : ‘ . 835l 


e Of the like (mahr-2 misl), or proper ——, how enia and when due 351,352 
anything that can be owned by a Afusalmdn as property, whether it 

be in pubstance or mere usufruct, can be validly assigned as , . 852 

neither the minimum nor the maximum of —— is limited . . . 376 
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P 
 DOWERg-oontinned. ` F— * 


what is not the fit subject of .- e a eat er or a o 352 
becomes the wifc’s property by the mere contract . à í 5 Š . 361 
divided into muajfal, or prompt, end momajjal, or deferred . . 357, 358 
if mentioned in the contract, half becomes due upon divorce before 
consummation, and the whole, upon divorce e7/ter consummation . 359 
if not mentioned in the contract, only a present is given upon 
divorce before consummation, while proper —— becomes due upon 
divorce effected afte, consffmmation, as well as upon the death of 
the divorcer or the divorced - 6 i . 359 
may be sold or given away g a wifo to her hitshand, or ie any other 
person . ‘ š ; e@ + *. - 36L 
only a portion of — may be smia by the father or aterial į 
grandfather of a minor girl. . 361 
fixed by a guardian for his ward, valid, though it bé = ‘haa 
the proper. ; 3 $ * e ° . ° à è » 364 


EMANCIPATOR, ENFRANCITISER— , 


entitled to inherit from his freedman vo ° o wm 77 
EMBRYO— Vide Fœrus. 
EQUALITY— 

in marriage . 6 °° . . . a . . ` . ° 347 
ESTABLISHMENT— 

e of parentage or descent . . a . . ; ; - 264—274 
of relationship © > e e o s 2326bb et sog. 
(J 

EUNUCHISM— 

a cause for the cancellation of marriage . . e r $ ~ 883 


EXCLUSION FROM INHERITANCE— 
takes effect with respect to which persons ard under what circum- 
stances ‘ > ee ‘ . š ; 5 . 305 
of the sccond and third class of heirs by those of the first class . . 305 
e of the third class heirs by those of the first and second classes 306—310 


EXTRACTOR — 
of shares, vide DIVISORS OF SHARES, x 
æ PATHER— 0 
takes a sixth with tho decoased’s issuc, and the whole, or the residue, 
as the case may bo, on failuro of such issue ©. > . 185, 228 
FÆTUS— ` À 


inherits if brought forth alive, also if born dead in consequence of 
violence, and aleo if it shows any signs of life at its birth a 295, 296 


488 INDEX. 


è - Page 
FOTUS —continued; — 

inherits if born *(alive) at six or nine months from the ancestor's 
death ; i D- : ; å T" ‘ » 297 
should be anticipated as nailing of two males, and a proportion- i 

ato part of the estate should be reserved, should the other heirs make 
a partition before its birth . . . ko o i a e 
docs not inherit if still-born without any vided ; . 296 


docs not inherit if brought forth in the state of half its body alive and 
half dead, or if it exhibits motions tha# are not indicative of its 
being alive . ; . 296 
necd not be alive at the ‘doath of tho — but if —— (alive) at 
six or ninc monghs from his death, the right of inheritance is 
cetablished . i i ‘ ‘ i ‘ . 897 
how the estate is to be divided when —— — ie or dead . 398, 399 


FOSTERAGE— 
essentials of i g . x l : : i . . 4 . 3832 
‘ effects Gh. ke OX ge. Uh ee, oe ~ 6 «a BBB ed aed. 


thé” prohibition of — iage by reason of — spreeds froin 
the nurse and her husband to the child she has suckled, and from it 
back to them both an 1 their relations s : ; ‘ . 833 
cancels also an existing mariin. wnb r what'jroumstancca ; . 335 
male and female chil Iren prohibited to inlornmarry by 1°29 m of con- 
sanguinity are also prolubited by reason of » but nob imeir brothers : 
and sistys . i ‘ f . $ ; : : ; i . Bt 


e 





GUARDIAN — 
in marr iage— .* e e e e . . 
who can be — and what power he tia W 3465-372 


in shufá, or pre-emption . è ` 3 : r i A . . 448 


HADIS— ‘ 
basis or source of Muhammadan laws . $ ‘ ‘ , ‘ » 167 
books of —— among the Jaamryahs i i ; š i . 167—170 
the four principal —— called Aulab-i arbá . : à + >» « 169 


HEIRS— 
* how many kinda of . a «© «© «© «© » « «8 «6 « 198 
by consanguinl y— 
divided into how many qsos. us . 176, 189 
subdivided into how many sectionr, series or degrees and heads 189—192 
order of the succession of, cede ORDER OL SUCCLASION. 
how many by special cause  . .  « i -a r © ‘à . 771 


jand OP 


INDEX. 
HERITARLE RIGHT— $ Eua : 
founded either on consanguinity, or on special cause ye 
HOMICIDE— G 


if not justifiable, is an impedimerit to succession , . 
committed by mistake is not so ra E E 


* 
HUSBAND— 


is never excluded, but happening to be with any of the deceased’s heirs 
takes the full or reduccd share as the case may be . 182, 186, 211, 


231, 236, 243, 
takes the whole estate by right as a sharer and by residuary title, when 


P2 


230 
251 


there is no consanguinous heir. ; i 9 .223, 225 

IDDAT— 

definition of è i ¿ à r r - 435 

on whom obligatory, and on oe nol š . «  . 485, 437 

the terms of . e g o y ‘ ‘ L a .  » 436, 437 

of a pregnant woman © 4 à 438 

for death, to be observed by every woman Be te se 489 

of a woman cohabited under a semblance of marriage . ‘ . 440 
IJMAA— 

a basis or source of Muhammadan laws . ao oe 4667 
ÍLA— 

a definition of e e e e ° e . a a . s 420 
how constituted à š ‘ ; ; : š ; : . 421, 422 
effect of 423 

ILLEGITIMATE CHILD— 
has no parentage ‘ . 275 
inherits from none of its — and their E E nor is inherited 
by any of them i . 275 
inherits from its own wife or husband * children: and i is + inherited 
by them, and, in their default, by the Zmám © a > 276 
e 
IMAM (spiritual leader)— 
the last of heirs ‘ é 4 A . 177 
inherits when and under — — © 262 
> the property so taken by —— should be applied to — purposes | . 264 
IMÁMS— 
twelve in number, eMo 2 we « >» « 16 
IMPEDIMENTS TO SUCCESSION— 
principally three, viz., infidelity, homicide, and slavery . © « 27 
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Page ° 
IMPOTENCE— -: — 
a cause for the‘bancellation of marriage p epe a ae es | 
, Separation caused. by: —— is perpetual . . . . » «  « 886 
IMPRECATION (Lién)— i . 
definition of TE ae i e A — so s >. « 292 
essentials of ; —— Eo : ; s à . . 423 
how effected . ; ; ‘ i j f z 5 s . 424, 426 
causes of . ; ‘ i i z & ; i i ; ; . 424 
formof . ; ; i è : ; ; ; : : 427 
rulesof . r . : : ; ; i : ‘ ; ; . 428 
effects of . R ‘ ‘ ‘ i ‘ ` ‘ : . 425—429 
INCREASE— Vide RETURN. 
the doctrine of —— not recognized in the Jmdmiyah Code: so if the 
shares in a cafo cannot be given in full, by reason of such shares 
exceeding the whole, then recourse is not had to the process of 
Increase, but the deficiency falls on tho paternal relative or relatives 
wsthecasemaybo. . . . i << «a: 2 we «7203 
INFIDELS— 
subject to a muslim estate are termed Z:mmis ; — » « 298 
are excluded by a Musalmdn heir or heirs ge ‘ uo a d . 278 
not entitled to inherit from Musalmaina i i i . 279 


are not inherited by infidels if there is also a Jf — neir oc 279 
embracing the faith bfore partition of the estate. are entitled to inherit 279 
incompetent to We guardians of Musalmans g . 370 
inherit from each other though they be of different J—— . 282 






INHERITANCE— 
right to —— founded on consanguinity, or on special cause . s . 176 
vido ORDER OF SUCCESSION TO. 
INSANITY — 
a cause for the cancellation of marriage. . . . . «. 883, 384 
INTRODUCTORY DISCOURSE— 
subjects of— 
origin of Muhammadan laws . . . .. . a 167 
basis or sources of Muhammadan laws . 167 
hadis, or sacred traditi P ; i : ; «> > 167 
åjmaa, or concurrence of the Learned : : af” ia >. « 167 
kiyds, or ratiocination k e o a a e a a aa dG 


biographical dictionaries . i 
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INTRODUCTORY DISCOURSE—céntinued. °° — 
Books of lanw — F i i 
on the succession to inheritance . . . . « *. « 178 
on other subjects . .* . . 2 «© « . « « 10 
generally used in this country . . E «. «. « « S i 
translations, &c, of . e : ; .* . 174 
the people to whom the Imdmiyah Code i is dpplicghie p se <2 . 174 
KHULA— 
definition of . ; ; i So i ‘ ; . . 405 
essentials of . . š T P à . . 405 
conditions required of the — of : ; T — g . 405 
conditions required of the woman obtaining . 8. . . 46 
form of . ©. « 407 
should be effected i in the presence, of two sunt — . . 408 
ransom or exchange for ——, what it should be, and how paid. . . 408 
cannot be revoked unless the ransom is reclaimed before completion 
ofthe ddat . ... . e . . 413 ° 


ransom for —— given by a sick woman, effectual ta, what — æ». 412 


by compulsion, effect of . . . . ‘ ‘ i . . 413 

rulesof . i ; ; : š . ‘ i ; . 413 
KIYAS (ratiocination)— : i 

a source of Muhammadan laws f 4 è ‘ : ‘ i . 167 

} qi 

KURAN— i 

origin of Muhammadan laws . . . . . . # . « l6T 
LEPROSY— í 

in a woman, a cause for the cancellation of marriage . ; . « 384 


LIAN— Vide IMPRECATION. 
* MARRIAGE— 
Permanent— 

constituted by declafation or proposal and acceptance or consent, 
expressed by the appropriate words in the past tonse . . . 324 

articles or provisos of the contract of i ‘ : á : . 827 

causes of the prohibition of — - « 329343 

with whom it is lawful or unlawful to — .  « 380—336 


v things connected with * 847 
can be contracted by an adult and discreet girl of her own 
authority independently of her guardian . . . . 369, 370° 
personal blemishos causing cancellata of . , ee . 883 
deception in ——, effect of ‘ : . 388 


illegal during the existence of four — inie Wives . 342 
Temporary— Vide TEMPORARY MARRIAGE. 
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MASJID (Mosquej— e. ¢ 
the appropriation of -;— valid even if a single person should pray therein 474 
would, not pass out of the owner's property without the formal words 
of wakf being pronounced, though people should pray therein . . 474 
MISSING PERSON— ° 
property of —— not to be distributed among his heirs until his death is 
established, or such a period has elapsed from his birth as none like 


him would usually be stillalive . . . «. . «. «+ o 800 
MOTHER— 
a first class heir. . . <: Sa »  « 189 


entitled to a sixth of the deceased's estate in the case of there being 
his issue, or brofftren, otherwise to a third, without any residuary 


portion, except in rare cases. . : . ` i . 185, 228 ct seg. 

MOTHER'S CHILDREN — Sce CHILDREN, 
MUBARAT— 

legal signification of a l ‘o’ s w « a AU 
° hgy effected PO a E 

conditions requisite in the man and woman effecting! . . ° «. 4165 

difference between Ahula and . — i i . AB 
MUJTAHID— à 


representative of Imám Mahdi, the twelfth Imám, in whose absence 
+ the government of the Muhammadan country is supposed to have 
devolved on . «© 2. 2© «© «© «© «© «© «© « «© * 166 


MUNASAKHAH— Fide VESTED INHCRITANCES. 
MUTA— Vide TEMPORARY MARRIAGE, 


OPTION— 
in marriage cun be excrcised hy the married couple in the case of 
their being married during infancy or insanity by persons other 
than fathers or paternal grandfathers - = «©  « + 3865, 866 
in pre-emption, offectof . . . . 4. « +». 2480 
ORDER OF SUCCESSION— 
regulated according to proximity . . . a a. « « 192—197 
the heirs of the first class inherit first, next, those of the second class, 
* then those ofthe thirdclass . . . « . . « 192-197 
the husband or widow happening to be with any of them inherits simul- 
taneously i ‘ í 7 F r ; z ; » . 201, 211 
next, the emancipator of the deccased, then the person responsible for 
his offences, and lastly, the Jmdm. 177, 182, 185, 230, 231, 236, 245, 261 
PARENTAGE— 
how established E ee — T" i 264 et seg. 


se 
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PRE-EMSTION— Vide SHUPA, 
PRIMOGENITURH— 
only partially recognized .... e ‘e 218 
RAJAT (recalling a divorced wife)— ° 
how effected . . . a a «© ‘0 2. « a “480, 431 
RELATION— 
between numbers in the computation and arrangement of shares . 313 
RELATIONSHIP— 
cetablished by acknowledgment, &o. — 2 « « « 264—271 
REMARRIAGE (with a wife irrevocably divorced)— * 
may take place with tho divorcer Before or after the completion of the 
iddat . . so o ret o e >» 488 
cannot take place immediatel Y if the woman was thrice divorced, but 
after she was married to another man, and separated from him after 
connubial intercourse , . a š ; : ‘ ° 432 et acq, ° 
REPUDIATION— Vide DIVOROR. ° E 
RETURN— ý 
explained ° ° ae a e e ry ° . . e ° 216 
how to be made e « s (d s s e ° a ® 217 
special rules of . . . +. .« « «© « « 217 et seq. 
*towhomtobemade. . . «© «© «© «© « 6 o 219—225 
3 
REVOCATION— . 
of divorce, when practicable, and how effected 330 et seq. 
of the denial of a child, effect of . å ' š ; ‘ i 428 
e RULES (general)— 
Of Succession to Inher itance— 
” the relatives noares? to the deceased inherit first, failing them, the 
next in tho order “of proximity, and so on to the remotest 
s relation . : T er ' Ho ; . 192—197 
exceptions to the ilove Go oe Zo j = a . 197 
when the associates in succession differ i in the channel through 
i which they are connected, then to each party goes tho portion of 
the porson through whom such party is rolated . . . W 


if the individuals related through one channel are in — 
of different descriptions, then the share primarily and collec- 
tively received by them is divided among them in reference 
to the sources of variation or the sub-channels of relation- 
ship : "E a ee TE E ee š 


+ 


207 
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6 a < : T'age i 
°” RULES (goneral) - gontinued: e 
Of Succession to Inheritance— 
chilären of consanguinous heirs, if notin any way excluded, supply, 
in succession, "the place of thotr respective parents deceased or 
disqualified °.  . ~ «  « 207,233 
"Relations of the whole-blood —— the — relations of the 
half-blood, though not the maternal relations of the same class 
and degree. ‘ ; . 210 
if there occurs an — of —— by both — or by 
the father’s side, with a relative or relatives by the same mother 
only, then the mother’s kindred, if one, takes a sixth, if two 
or more, take a third of the estate, to be divided among them 
equally without distinction between male and female, and the 
whole of the residue gocs to the relatives by both parents (the 
portion of each male being double that of a female), to the 
exclusion of the persons who are related by the same father 
only, and who can only succegd in default of their oxcluders, that 
æ is, the relatives of the whole blood â ; 7 . 210, 239 
when thcre are male and female heirs of the patsik sido in 
the same degree of a class, then each male has double tho 


portion of each female. . . © « « 212 
males and females related by the — anly, inherit in 
egual shareeee... 4. «© «©  « 248 
» 
RULES (specjal)— 
of succession to iAheritance . ; ; ; i ‘ ; . 227—252 


SHAFI (or the person possessing the right of pre-emption }— 
can assert his claim on the conclusion of the contract without waiting 


for the option reserved tothe purchaser . . » 4. « 450° 
his right is not established by bis inability to pay the — . 448 
cannot relinquish his right in part K ga 450 
can take at the price originally contracted for, and is not Viable to pay , 

any contingent charge or subsequent increase . . . . 450, 451 


should prefer his claim as soon as he is informed of the transaction, 
e still, should there be a delay for a good cause, the right is not lost . 452 
his not claiming upon misinformation, does not extinguish the right . 52 
his rigkt is not extinguished should the os parties dissolve the 


contract . 453 
would, however, lose his right if he — in the iie, and then the 
seller and purchaser dissolve it . . » 454 


can annul the salo made by the first purchaser, ind tako the — 
from him or from the second purchaser i ; ; . 4b4 


>. 
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SHAFI—gontinued. -> 
can take the property from the seller or from the — in-whose- 
soever hands the same maybe . . . ge} 485 


may either abandon the property-entirely, or take it though damaged 465 
can hold the purchaser responsible for any defect er injury to the pro- 
perty occurring by his act after demand made . ` ; . 465 
in the case of the purchaser declining to remove the trees planted, or 
buildings erected, by him, the —— has three things in his option: he 
may either remove themon payment of a compensation, or may 
take the whole on payment of the additional price, or he may 
abandon his claim altogether , 456 
in the case of there being an inorease to the — the E ER 
belongs to the ——, if the increase is a connected with 
the property, — tothe purchaser . . . 456 
can take the property by paying down the price, or on nis own re- 
sponsibility, or by giving a security in the case of the property 


being sold on credit . r è $ . 458, 459 . 
cannot cluim the right òf —— uii nig partner’ s sharoif he ° 
has sold his own share . . . a‘ . ~ « Ye . 460 
SHAIKH— : 


means in law Abú Jéfer Túsí, and by Shaikhain is meant, he and Mufid. 171 
SHARERS— > 


are of seven descriptions —779 
e take the shares appointed for them apaid ©..  » 182—185 
SHARES— . > 
are six in number O & : - 181 
SHLAH— 
the meaning of ; 165 
the sect called —— EE E one of the iwo — bodies of Musalmdna 166 
SHIGHAR MARRIAGE—voijl i, ow a> 9. se oe & a BSD 
SHUFA (pre-emption)— x 
+. definition of . ‘ — . 443 
applicable to immovable — and ni to — — in 
special cases, : So o a ; ‘ E w i ‘ . 413—446 
2 


, the right of— 
is possessed by a Musalmán co-sharer against any purchaser . . 436 
is possessed by an infidel co-sharer, not against a Musalmdn, båt 
against an infidel purchaser ©. . 44G 
is established between two — ana no inore ©. a 447 
can be exercised only when the partner's sharo is transferred by 
sale, and not otherwise s a a ee y . 445 


ç 
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SHUFA—continued. ; ne? i — 
by whom can be exercised and under what circumstances . 446—448 
does not belong to a neighbour ‘ ©. > >» 4t 
is hereditary, and inherited like any other property i . 459 
af relinquished by one heir, his share is not dropped, but the whole 
may be taken bythe other . . 460 
is extinguished if a compromise is made by — it a 461 
devices by which —— may be defeated . . . « . 462 
is not lost if relinquished on acoount of misinformation. . 457, 458 
the privilege of -—— established in favor of which persons, and under 
what circumstances € ‘ . 447, 448 
mode of claiming the right aa taking ihe subject of, «e . 450 


effect of a guardian’s delayıng to demand, or — the 


right of —— on behalf of his ward , . . « 449 
effect of a person being unable to assert the right of —— for a 
good cause . . è ye. & - 4 449 
SISTER— 
isa the first degree of the heirs of the second class . i ; . 176 
entitled to a moiety if one, and to two-thirds if more, in number, 
and to a half of a brother's portion when with a brother or brothers 
of ber own . . > aa œ . -6 «© «  .« 182, 184, 236 
SLAVE— : i 
not entitled to inherit, unless emancipated before parition of the 
estate . . á . ° . 277? 289 
to be ransomed if there i is no other heir, i in —— i qualify him to take 
the inheritance 290 
if partially emancipated, inherits in Si: proportian to the extont of his 
freedom . . » «© «© «© © «© © «© «2 291 
SLAVERY— " 
impedos sucoession to inheritance . . eof t r e 288 
SON— 
is in the first degree of the heirs of the firgt — i . 1977 
takes by dardbat, or relationship, the whole, when there i is no ofise 
heir equal to him, or the residue remaining after allotment of the 
© portion of the sharer or sharers, if any, entitled’ simultaneously 
2 with him bo aa. ye mwr ee Oe OS . . “2228 
SON'S DAUGHTER— 
: belongs to the second degree of the frst class heirs . . . . 177 


if one in number‘ is entitled to a moiety; if two or more, to two- 
thirds ; and to a moiety of a brother’s portion, if with a brother or 


brothers of the same description . ©.. 232, 288 


4 


*wIDOW— 
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: — 
ne ot Maore è the second degree of the first class ħeirs, and, in default of a 


land and the its what a son would have been entithed to . ote 282, 233 
eighth of hiA USES— a ° è 

give bireritable right .  % a u, a a y 4177 
properiig— ; 


never €herit from each other under what drani © «© » « 258—264 


aT JOESSION TO INHERITANCE— 

Y mode of r y e. > ¢ 199—225 
Jof the first class heirs including all its — ai series . 192,227—234 
— for the second class hoirs including all its sections and series . 192,284—247 
of the third class heirs sw 1 we eS. 192, 247—250 







aE of an emancipator . ; à 3 ‘ r . à š » 177 

of the person responsible for offences © 2 © 0 .» « « 1M 

of the Imim . . Soa ‘a n 197, 262 

of the spouses to each othr . e % ©.. « » 253—202 

of a wife marricd by a sick man a Š ; n è : ; . 254 

| of an irrevocably divorced wife during he~ husband's illness. . . 256 
| TADLIS (deception) 


in marriage, effect of e ’ ® e ° ° > e e e . 388 
TEMPORARY MABRIAGE— 


essentials of  . .- . a © © «© o ‘oe k 873 

ə fomof . a + 4 oe. tee © 6 > « 373 
the woman whom it is prohibited to marry permanently, is also prohi- 

* pited to be taken to wife by i ; ‘ ; : à è . 875 

who can be united by — . 875 


the child which is the fruit of —— is affiliated to the temporary husband 380 

heritable right of the persons united by ; 7 $ : . . 388) 

rulesof . i E 2 > ; A ‘ ; , ‘ i : . 379 

effects of . ‘ . 4, `: Š ; ‘ . +e . 879 
, THIN GS CONNECTED WITH MARRIAGE , i : ; . 347 ot seq. 
* VESTED aa aici ae 


rules of i å ‘ ‘ ‘ ‘ è ° . 818 

tables of . . ° . e , è e s ° a e e 828 
WAKF (appropriation)— j 3 

: definition of ‘ ° e . ’ "E e è : . 463 

how constituted i ; è ‘ s s s . 468 

does not become obligatory — by diving possession A . 464 


being completed by the delivery of possession —— cannot bo revokod . 464 
made in death-illness becomes valid to the full extent if allowed by 
the heirs, otherwise only to the extent of a third of the estate . 464 


Q 2 
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o WAKF (appropriation)—eoyiinued. 





invalid, if prodpotive of ĝin . . : í i 446—448 
must be, perpetual, absolute, and — must be given of Ñ. | 447 
appropriated — — Te. S . 459 
if made in favor of one’s — citron possession may no 
given $ 400 
not valid if made i in tor of one ‘s-self, or T first i in rot of himself 461 
then in favor of another. ‘ o e e woy ‘ a 


the subject of— 
must be a substance, the property of the appropriator, capable 
being delivered and yielding benefit * 
any thing from the use of which benefit can be lawfapy derived 150 
with the preservation of the thing itself jis valid i è > 
a mushda or undivided share in a thing can be appropriated as . 49 
not valid, if, made with a condition for the payment of the appropria- ' 
tor’s debts, or current expenses . . . 49 
if made with a condition that the pioperty — is to ven to 
the appropriator an case of necessity, the wakf would he valid, 
but the condition “void $ , z » 4% 
the original, or corpus, of a wakf property — be disposed of by 
sale, gift, or the like, unless dissensions arise among the persons in 
whose favor the wuk/f is made, and theré be apprehension of the 
property being destroyed, and the disposition be productive of benefit 
tho person in whose favor az'aAfis made must be in existence, distinctly 


indicated, capablo of owning property, and one in whose favor it is i 

not unlawful to make = j u A |S — 8 » 4 
persons in whose favor it is lawful to sake ~ «© «©  « >» 467, 468 
persons in whose favor it is unlawful to make ~ «© > > 467, 468 
must be distinctly specified . A i i — .471 
for masdlih, or works of general utility, i is valid da ae . . 467 
construction of © 8 8 ele gt A 


WAKIF (appropriator)— 
required to be of full age, sound understanding, and unrestrained in 


the use or disposition of his property . . . 466 
can retain the superintendence to himself, or — easier: in the 
office . . E 8 — . . 466 
can make a wakf in favor of an Infidel subject (Zimml), but * in 
favor ofan alien enemy. . ‘ no ‘ © > œ 468 
Superintendent (Kayyim or Nésir)— 
to be appointed to take possession of the wakf property . © a 474 


if not appointed by the wákif, or appropriator, —— is the person 
in whose favor the wakf is made . ; ow g » « 466 
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'WIDOW= I 


one or more, entitled to a fourth of —* ibodat estate, excepting 
land and the like, if he has left no child or children ; ‘otherwise, to an 
eighth of his whole property, but even then, that widow who did not 
give birth to such child or children is entitled to an eighth‘of the 
property other than land and the like . . 182,°185, 230, 231, 243, 261 
never entitled to a rcturn of the surplus . *% . =, » 224, 225 
married under a temporary contract, can inherit as above, if there was 
a stipulation to that cffect . . . °* . =. « 182, 185, 381 
WIFE- 
may be recalled or retained after a revocable divorco, but before com- 
pletion of tbe ddat =. wee wel: AO, 431, 4A 
may be remarried after an irrevocable divorce, or after the iddat for 
a revocable divorce : be is : » . 482 
may be remarried before or afte the ‘iddat for — divare not 
immediately, but after sho was married to another mê£n, and had 
connubial intercourse with him . 432 et ee. 
is for ever unlawful after nine divortes ( talih-ul-iddat ) « . 292, 293 


» 


ZAMIN-I JARIRAH (responsible for offences)— 
entitled to inherit in default of heirs as far as the emancipator (vide 
ORDER OF SUCCESSION). e ® a e e e ° . a ® 177 


ZIHAR— i 
defined and explained . «© «© e «© © «© «6 «© « 416 
form of . ‘ A ; ‘ x e, . 416 
how to be effected and vikra a — ee -  « 416, 418 
should be witnessed by two just persons. do oa ©. è» œ . 419 
if not expiated for, cffects an revocable divorce . — 4 . 419, 420 


